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QUESTIONS PRESENTED „ 

The questions presented are (1) whether, 
in an action by appellant, lessee of busi¬ 
ness property, against the appellee, 
lessor, for damages for breach of express 
warranty upon which lessee relied, the 
lessor is relieved of liability on the 
warranty by the fact that lessee ex¬ 
amined the property, (2) whether lessor 
was bound by the express terms of the 
lease to improve the premises to conform 
to the warranty, and (3) whether the 
findings that lessor did not misrepresent 
the premises, and that the heating equip¬ 
ment was not defective and was adequate, 
are gross and patent errors and contrary 
to the evidence. 
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UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 11-971 


BOOMHOWER, INC., 


Appellant, 


vs. 

JOHN MAKTOS, ADMINISTRATOR OF 
ESTATE OF GEORGE J. O’HANIDES, 

Appellees. 


Appeal from the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The complaint alleges that appellant 
was induced by misrepresentations by 
appellee to enter into a lease of busi¬ 
ness property in the District of Columbia 
that appellee breached an express war ¬ 
ranty in the lease that the premises were 
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then suitable for the purposes intended, 
or would be promptly placed in suitable 
condition, and that the amount involved 
exceeds $3,000. It prays a declaratory 
judgment that appellant was required to 
pay only a fair rental value instead of 
the rental stipulated in the lease, and, 
in the alternative, that appellant was 
entitled to cancel the lease and to re¬ 
cover damages and the advance rental 
theretofore paid, or that appellee should 
be required to repair the buildings to 
conform to his warranty, or to pay damages 
(Complaint, R 1A) 

The jurisdiction of the lower court is 
based on Sections 11-305-6 of the Dis¬ 
trict of Columbia Code. The jurisdiction 
of this Court, on this appeal, is granted 
by Title 28 , Section 1291 U. S. C. 

STATEMENT OF THE CASE 


Appellant, and appellee T s decedent 
(0 f Hanides) executed a lease (R. 13A) 
dated January 19, 1951 covering commercial 
premises at 1826 K Street, N.W., Washing¬ 
ton, D.C. for three years from February 
1, 1951 at $275 per month for occupancy 
"as a store for the sale of medical equip¬ 
ment and supplies, offices and storage". 
Its prior rental value was only $150-$170. 
(R. 111A) 

The lease contained the following ex ¬ 
press warranty : 

"Lessor warrants that the heating 
system, structure and roofs of both 
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buildings , the plumbing and lighting 
system are no~w or will be promptly 
placed in good and safe condition and 
sufficient and sanitary for the uses 
intended and will make such repairs as 
are necessary .(emphasis supplied) 

The lease gave appellant an option to re¬ 
new for two additional years at $300 per 
month. The premises were a single floor 
store building, 1#* x SO 1 , fronting on K 
Street, (R. 21A) and a separate rear 
garage and storage building, two stories, 
having a garage door. (R. 122A, 123- 
124A) 

Appellant, in executing the lease, re¬ 
lied upon the foregoing warranty pro¬ 
vision (Tr. 34A, 72-73A) upon which 
appellant had insisted as a condition of 
executing the lease. 

Defects of the Garage and Storage Building 

The purposes intended for the use of 
the buildings by appellant (which was 
the basis of the warranty) were: front 
building, store and office; rear building, 
"storage”, as recited in the lease, in¬ 
cluding the storage and parking of three 
automobiles, for which appellee represent¬ 
ed there would be space, viz, two cars 
in the rear building, and one car between 
the building and the public alley. 

(R. 4^-52 A, 117 A, S4 A, witness 
Brown f s testimony, confirmed by his 
memorandum made in due course, Dec. 21, 
1950, Pi’s. Ex. 12, R 139 A). 
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The denial by appellee T s agent, Grindly, 
that he represented that more than one 
car could be stored (R.105 A) and that 
he never had a conversation with witness 
Brown is incredible and unbelievable in 
the face of Brown’s memorandum thereof 
made in due course of business, and 
Brown’s positive testimony that Grindley 
did report to him, for appellant’s 
president, that there was space for 
parking three cars. Grindley’s admission 
that at least one car could be stored 
confirmed his knowledge of the intended 
use of the buildings for parking cars. 

Grindley’s denial that appellant’s 
president, Benton, mentioned to him when 
the lease was discussed that he wanted 
to use the rear building for a garage 
(R. 104 A) is also incredible, and false, 
in the face of his admission that "Mr. 
Benton asked if it were possible to keep 
a car there and we told him it was. 

Mr. O’Hanides told him it was possible 
to keep a car there". (R. 102 A). 

Grindley’s further testimony that he 
rented the building "as is" (R. 104-5 A) 
in the face of the express warranty of 
the lease to the contrary, is prepos¬ 
terous, and unbelievable. 

The misrepresentations by appellee of 
the availability of the use of the 
buildings, and their suitability for 
the uses intended, are of critical im¬ 
portance in weighing the effect of the 
warranty by lessor-appellee. 
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The Zoning Regulations of the District 
require, as a condition of the use of any- 
building other than a single dwelling, a 
certificate of occupancy by the Inspector 
of Buildings, upon a written showing that 
the building complies with the require¬ 
ments of the Zoning Regulations and the 
Building Code. (R. 140 A). 

October 12, 1951 the Building Inspector 
declined to issue appellant such a certifi¬ 
cate for the occupancy of the rear build¬ 
ing M for storage and parking of auto¬ 
mobiles” because it was not in compliance 
with the Building Code, until, 

(a) a separate lot number was es¬ 
tablished to use the building 
for general storage. 

(b) all non-conforming partitions are 
removed. 

(c) the entire first floor ceiling 
was fire protected. 

(d) all stairs between first and 
second floors were enclosed. 

(e) garage was separated from re¬ 
mainder of building with 8 n 
masonry and approved fire doors. 

(f) proof is furnished that floor 
load of second floor is 150 lbs. 
per square foot live load. 

(g) plans for such work are first 
submitted for approval to 
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Department of Inspection. 

(Pi's. Exs. 4-5, R. 122-123 A; also 

Wilson, Building Inspector, for 

details of denial of permit, Tr. 26-47). 

Appellant had been first informed of 
its inability to obtain a certificate of 
occupancy in the summer of 1951- Ap¬ 
pellant did not store automobiles or 
general merchandise in the rear building 
because of the fire hazard and danger of 
large public liability. (R. 52-54 A, 

-56 A). 

The Police Department had prevented 
the use of the space between the garage 
and the main public alley, which did not 
belong to appellee. (R. 53 A). 

Appellant informed appellee of the 
failure of the storage building to 
comply with the D. C. Code, called 
Appellee’s attention to the warranty 
provision of the lease, and insisted 
that the building be placed in condition 
for all the purposes intended, viz, 
storage and parking of automobiles. 

(R. 55 A; Pi’s. Ex. 6, R. 125 A). 

Appellee declined to remedy the 
defects, admitting that the rear build¬ 
ing was to be used for storage, but 
claiming, impliedly, that parking of 
cars was not an intended use. (Pi’s. 

Ex. 7, R. 126 A, R. 55-56 A). Appellant 
protested, and reserved its rights in 
making rental payments. (R. 5D-5& A, 

Pi’s. Ex. 6-9, R. 130-132 A). 
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The value of automobile parking privilege 
in the neighborhood in 1951-1952 was $15.00 
per month, per car (R 87-88 A); and ap¬ 
pellant permitted its service man to take 
its station wagon to his home at nights 
for lack of parking space. Each salesman 
of appellant operated a car, and parking 
space in the rear building would have 
been of great value. (R 88-89 A). 

Appellant would not have executed the 
lease if it had known the rear building 
could not be used for storage and park¬ 
ing. (88 A). 

The Heating System of Front Building 

The express warranty of the lease also 
covers the heating system. Appellant 
relied upon such warranty, and did not 
test the heating system (R. 34 A); and 
had not had previous experience with a 
blower type heater. (R. 121 A). The 
heating system was not in use when 
appellant T s president inspected the 
front building prior to leasing it. 

(R. 33-34 A). 

The front building was 1S T x SO 1 . The 
blower type gas heater was near the 
ceiling at the entrance to the narrow 
building on K Street. It was 20-30 
years old, its manufacturer is out of 
existence, and parts cannot be obtained. 

It was noisy, its rated capacity was 
only 100,000 b. t. u f s., but its actual 
capacity because of its condition was 
only 80,000 b. t. u f s. It was more 
inefficient than the average unit of 
that kind. (Repak, R. 21-22 A). 
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Mr. Repak, an independent heating engi¬ 
neer, was engaged by appellant in 1951 to 
survey the heating system, and to advise 
what changes are necessary to normally 
heat the building. (R. 40 A). He ex¬ 
amined the building, and the heating 
system. He concluded that the size, 
dimensions and condition of the building 
required a capacity of 165,000 b. t. u f s., 
as the building has no basement or second 
story and is exposed on all sides except 
one-half of the west wall, and has a 
terrazzo floor, admitting cold air. 

(R. 23-26 A). 

A new unit of 100,000 b. t. u f s. capac¬ 
ity, plus an additional blower type 
heater in the rear part of the building 
of 65,000 b. t. u T s. was necessary to 
properly heat the building. (R. 23 A). 
These installations would cost $1105. A 
non-blower type in the rear would not 
suffice. (R. 24-25 A). 

Representatives of the Washington Gas 
Light Company also examined the building 
and heating system, and concurred sub¬ 
stantially in Mr. Repak T s conclusions. 

(41 A). 

When Mr. Repak examined the building 
the temperature inside was so low that 
he kept his coat on, the employees of 
appellant were not doing much work 
because of the coldness, and he felt 
sorry for them. 

Mr. Mouguin, indoor salesman for ap¬ 
pellant, confirmed Mr. Repak T s conclusions, 
testifying that the heater was very noisy. 
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that it worked only part of the time, 
that there was no heat at all three or 
four times. (R. 27 A). He testified, 
from records made by him on days when 
the heater was working, to the follow¬ 
ing temperatures, which are representa' 
tive on cold days: 


DATES 


12/26/51 

1 / 23/52 

1 / 29/52 


Outside 


45 

40 

22 


TEMPERATURE 


Inside, 
rot— 

w 

65 

60 


at various points 
High Average 
74 

70 66.5 

64 60 


(R. 27-30 A, Pi’s. Exs. 1 - 3 , R. 148-150 A). 


The noise of the heater interfered very 
much with telephone and other conver¬ 
sations. (R. 29-30). Mr. Moguin had 
not been informed of this litigation or 
the terms of the lease in making the 
foregoing records. (R. 32 A). 


Mr. Rickman, employed by appellant as 
accountant inside, testified that the 
heating was very bad, particularly bad 
in October and November, 1951, and that 
the heater was very noisy. (R. 77 A). 

Mr. Brown, bookkeeper for appellant, 
testified that when he was employed in 
the building in early 1951 the heater 
was so poor he had to leave his desk 
many times and stand in front of the 
heater, that many times he could not 
use his typewriter because of the cold, 
and that on three or four occasions it 
was necessary to put on his overcoat 
(R. o5 A) and that he often had to go to 
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a restaurant to drink hot coffee. (R 35- 
S6 A). 

Appellant’s president, Mr. Benton, 
testified that the heater T s position 
was such that it blew against the west 
wall only, that the heat was deflected 
toward the rear, that it heated adequately 
only the front 20-30’ of the building; 
that appellant tried every means of ad¬ 
justment to make the heater heat the 
middle and rear part of the building, 
and particularly the floor under the 
desks; that it was impossible to main¬ 
tain a temperature of 70 degrees; that 
the temperature under the desks on cold 
days was about 50 degrees and on top of 
the desks 59-60 degrees; that he could 
not use his typewriter and had to retire 
to his hotel many times to work in warmth 
(R. 34-35 A); that many times he and 
other employees had to sit at their desks 
with their overcoats on (R. 47 A); that 
the noise of the heater interfered sub¬ 
stantially with telephone and other 
conversations despite the fact that it 
was adjusted from time to time. (R 43 A). 

Appellant’s president first noticed 
deficiency of heating in January, 1951 
upon first occupying the building, and 
promptly had several engineering organi¬ 
zations and the Washington Gas Light Co. 
examine the system. (R. 36-37 A). 

Appellant complained to appellee in 
February, 1951 stating that heating 
system was inadequate to supply anything 
approaching normal heat, that it was too 
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noisy, and asked that the heating system 
be enlarged to conform to the warranty 
of the lease. The complaint was made to 
appellee throughout appellant’s tenancy, 
six to seven times. (R. 37-33 A, pi’s. 

Ex. 6, R. 125-127 A, R.113-119 A). Ap¬ 
pellant complained personally to 
O’Hanides who lived next to the building. 
(R. 33-39 A). 

Appellant insisted that appellee adopt 
Mr. Repak’s recommended renewal of the 
existing heater, and enlargement of the 
heating system. (R. 42-43 A). 

Appellant would not have executed the 
lease if it had known that heating system 
was not sufficient. (R. 88 A). 

Appellee informed appellant August 28, 
1951 pursuant to appellant’s written 
complaint that if the heat was not suf¬ 
ficient in the ensuing winter the con¬ 
dition would be remedied. (FI’s. Ex. 7, 

R. 128 A). Appellant notified appellee 
that it reserved its right to take such 
action as was available to it. (Pi’s. 

Ex. 9, R. 131 A). 

In admitting the deficiency of the 
heating system, appellee caused an ad¬ 
ditional, second-hand non-blower type of 
gas heater to be delivered to the rear 
of the building in November, 1951, which 
would have helped only to heat the ex¬ 
treme rear portion of the building (R. 33- 
39 A, R. 118-119 A); but appellee’s heat¬ 
ing contractor admitted to appellant 
that it would not be sufficient to heat 
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center part of the building. Appellant 
thereupon complained to appellee and 
asked for a blower type heater, which 
appellee declined to install; and there¬ 
upon appellee caused the unit to be re¬ 
moved without further notice to appellant 
and without installing it. (R. 43-46 A). 
Grindley again testified contradictorily 
in saying that appellant did not say 
"that he considered it necessary to have 
a ceiling heater" (meaning a blower type), 
and at the same time asserting that 
appellant would have nothing but a ceil¬ 
ing heater. (R. 108-109 A). 

Thereupon, on December 3, 1951 this 
suit was filed. 


DAMAGES 

Inability to Use Rear Building 

Because of the misrepresentation of ap¬ 
pellant could use the rear building for 
parking three automobiles, and for 
storage of merchandise, and the breach 
of warranty that the rear building was 
"sufficient" for such use as intended by 
appellant (whereas it was illegal to so 
use the building, and appellee would not 
make "such repairs as are necessary" to 
obtain an occupancy permit), the direct 
damages resulting to appellant were the 
loss of use of the rear building of the 
value of $75 per month, represented by 
the rental value at which the rear build¬ 
ing was later subleased by appellant to 
the Shade Shop "AS IS" (R. 63-64 A), 
effective July 1, 1952 (R. 67-68 A), who 
were informed of the conditions applicable 
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to the rear building (R. 74-75 A), Those 
damages of $75 per month for the loss of 
use of the rear building for storage and 
parking space are supported by the value 
of lost parking space alone for three 
cars, of $45 per month, (R. 87-89 A). 

The total damages from February 1, 1951 
through August, 1952, 19 months, equal, 
at $75 per month, the total of $1425* 

The record does not show, that appellant 
does not know, whether the subleassee 
obtained an occupancy permit, or what 
improvements were made. 

Loss due to Deficient Heating System 

As a direct result of the insufficient 
heat, the employees of appellant suf¬ 
fered a loss of 10 to 15 % of their 
working time in the twelve winter months 
of appellant’s occupancy. Their payroll 
compensation for those months was 
$17,661.36, of which 10$ is allowable as 
damages, or $1,766. (Rickman, R. 77-78 A, 
30-31 A, 32 A-33 A; Brown, R 35 A; 

Moguin, R. 30-31 A) 

Damages Due to Excess Heating Cost 

Appellee’s decedent, O’Hanides, and 
agent Grindley represented to appellant 
that the normal cost of heating the 
building was only $6-7 per month in the 
winter, and a maximum of $15 per month. 

(R. 33-34 A, 113-117 A, 119 A; Ex. 11, 
R.155 A, right margin, showing notations 
made by appellant’s president of repre¬ 
sentations made by O’Hanides.) 




The actual average cost of attempting 
to heat the building for the twelve 
winter months was $31.19 (R. 80-81 A). 
Appellant f s damages, due to the flagrant 
misrepresentation, was an excess of 
$24*19 per month or, for twelve months, 
$290.28. 

Summary of Damages 

Appellant's direct damages caused by 
the misrepresentations and breaches of 
warranty by appellee are summarized: 

1. Loss due to deficient 

hearing system $1,766.00 

2. Loss of use of rear 

building 1,425*00 

3* Damages due to excess 

heating costs 290*28 

$3 ,481.28 

Those direct damages are sustained and 
corroborated by the fact that the highest 
prior rental value of the property was 
$150-170 per month. R. Ill A. Assuming 
$160 to have been the highest rental 
value, appellant was charged an excess of 
$115 per month, an excess of $2185 for 
the nineteen months of its occupancy. 

They are also sustained by the cost of 
the renewal of the one heater, and of the 
additional one required, - $1105* 

(Repak, R. 23-24 A). 


Appellant’s Fortuitous sale of 
Lease as of September 1, 1952 
and its Subleasing of Rear 
Building as of July 1, 1952, - 
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both to tenants having 
unique needs - do not excuse 
Appellee of Liability for 
Damages suffered prior thereto * 


Appellant had advertised its lease for 
sublease even before September, 1951, and 
solicited a sublease from real estate 
brokers, without result, (R. 53-59 A). 

On August 11, 1952 appellant sold its 
lease to Mr. Lavine for a dental supply 
business, effective September 1, 1952, 
for a bonus of $500 with a promise of 
Mr. Lavine to pay an additional bonus 
if appellant could obtain an extension 
of the lease from February 1, 1956 of 
three years; but appellant reserved all 
rights accrued to appellant. (R 59-61 A, 
Pi’s. Ex. 10, R. 133 A). Appellee has 
not granted this extension. 

Mr. Lavine was unusually anxious to 
obtain this building because of its 
proximity to many dentists’ offices. 

(R. 60-62 A). He had "peculiar need for 
the building and it had a value to him", 
and he wished to improve the building 
which caused him to pay the bonus. (R. 

71 A, 93-96 A). It was an ideal location 
for a dental supply business. (R. 93 A). 

Mr. Lavine invested $3,500 in the 
building, including cost of renovating 
it. He covered the whole floor with 
asphalt tile, caused the louvres of the 
heater to be adjusted properly, used a 
summer fan to better circulate the hot 
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air from the heater, and engaged the 
Washington Gas Light Company to clean 
the heater, adjust it, and place it in 
good working condition, and has had 
acceptable service IR. 90-91 A, 95-96 A, 
97 A, 93-100 A). 

Mr. Lavine’s installation of asphalt 
tiling over the whole of the floor mani¬ 
festly enabled the old heating system to 
do much better, as the heating expert 
emphasized that the marble or terrazzo 
flooring required more heat. (R. 26 A). 

Such improvements and repairs demon¬ 
strate unmistakably that the "heating 
system" was not in good and safe con¬ 
dition and "sufficient" "for the uses 
intended" by appellant as a store and 
office, and that appellee had not made 
"such repairs as are necessary.” (See 
warranty, supra). 

Further, and only as a result of ap¬ 
pellant’s repeated advertising, appellant 
was able to sublease the rear building 
"as is", and without representations pf 
any kind, effective July 1, 1952, at $75 
per month, to the Shade Shop for storage 
purposes; but appellant informed the 
Shade Shop of the limited use that could 
be made of the building and that an 
occupancy permit was not available. The 
Shade Shop had a unique need for the 
building. The Shade Shop risked the use 
of the first floor for storage purposes; 
but it is not known whether it obtained 
an occupancy permit. (R* 63-64 A, 6 $ A, 
74-75 A, 76 A). 
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Appellant’s mitigation of the period 
and extent of its suffering, by the sale 
of its lease under most fortuitous cir¬ 
cumstances to a buyer having a unique 
use for it, cannot exonerate appellee 
from liability for his breach of express 
warranty and for his misrepresentations 
inducing appellant to execute the lease 
originally, for the period of appellant’s 
occupancy from February 1, 1951 to 
September 1, 1952. 

REGULATION INVOLVED 

i 

The conclusive regulation is Section 
20 of the Zoning Regulations of the 
District of Columbia, of which the Court 
will take judicial notice, and to the 
introduction of which appellee consented: 

"Hereafter no person shall use 
any building; land; or premises or 
part thereof for any purpose ex¬ 
cept as a single dwelling until 
the Inspector of Buildings shall 
upon written application have is¬ 
sued to such person a certificate 
of occupancy stating that such use 
complies with these regulations and 
that the building or portion of the 
building affected complies with the 
requirements of these regulations 
and the building code for such use." 
(Exhibit unmarked, R. 140 A). 

The law states (D.C. Code, Section 5-422): 

"In the event that said regulations 





provide for the issuance of certificates 
of occupancy or other form of permit to 
use, it shall be unlawful to use any 
building, structure, or land until such 
certificate or permit be first obtained. 

STATEMENTS OF POINTS 

1. Appellee ? s warranty, and its mis¬ 
representations conclusively require 
judgment for appellant. 

2. The Court evidenced a lack of com¬ 
petence to deal with the practical 
questions involved. 

3- The warranty representations contr 
despite appellant ? s opportunity to ex¬ 
amine the premises. 

4 . Appellant did not test the heating 
system for its sufficiency, and relied 
on the warranty. 

5. Appellant would not have executed 
the lease if it had known that the rear 
building could not be used for general 
storage and parking of automobiles, or 
that the heating system was insufficient 

6 . The finding that appellee did not 
practice fraud is immaterial. 

7. The few fact findings are contrary 
to all the evidence, and the result of 
lack of knowledge of the practical con¬ 
siderations. 
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SUMMARY OF ARGUMENT 


I. The breach of warrant (upon which 
warranty appellant relied) and its mis¬ 
representations of facts, are conclusive 
of this case. 

II. The court ignored completely the 
requirements of the applicable law. 

III. In addition to the breach of the 
express warranty, appellee misrepresented 
the facts of the condition of the rear 
building, and the heating system, in the 
words of the warranty, and in appellee’s 
inducements to execute the lease. 

IV. The fact that appellant had op¬ 
portunity to inspect the building is 
immaterial, because appellant relied 
on the warranty and insisted upon it; 
and the lease was written by appellant 
and is to be construed liberally in 
favor of the appellant as lessee. 

V. The finding that appellee did not 
practice actual fraud is wholly im¬ 
material, as the facts were misrepresent¬ 
ed in the words of the warranty, and the 
rear building and the heating system 
were not made to conform to the require¬ 
ments of the warranty. 

VI. The findings of facts are mere 
conclusory statements and are not binding 
on this court. They do not conform to 
the requirements of real findings of 
facts, from which the conclusions may 

be intelligently drawn as to the ultimate 
facts. 
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ARGUMENT 

I. THE BREACH OF WARRANTY (UPON WHICH 
APPELLANT RELIED) AND ITS MIS¬ 
REPRESENTATIONS ARE CONCLUSIVE OF 
THIS CASE* 


The express, 'written warranty was that 
the 

"heating system, structure and 
roofs of both buildings ** are 
now or will be promptly placed 
in good and safe condition and 
sufficient and sanitary for the 
uses intended and will make such 
repairs as are necessary*" 

Appellant was entitled to rely on that 
warranty that it was legal to use the rear 
building for storage and parking purposes* 
Forgetfulness or negligence of appellee 
does not excuse him. Schwartz v. WestbrcoK , 
Si U. S. App. D. C. 64 . 

The evidence is positive and conclusive 
that appellant relied on the warranty as 
a condition of executing the lease, that 
it would not have executed the lease if 
it had known that the rear building could 
not be used for storage and parking, that 
the rear building violated the fire regul¬ 
ations covering storage and parking, that 
one of the "uses” intended was parking 
of autos (a critically important require¬ 
ment in downtown Washington), that appel¬ 
ant refrained from storing merchandise 
and automobiles in the rear building be¬ 
cause of danger of large public liability, 
that lessor declined to comply with his 
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warranty by not promptly, or at all, 
placing the building in good and safe 
condition and "sufficient” for the uses 
intended as the warranty required of him, 
and that, accordingly, lessor breached 
his warranty from the very date of the 
lease, February 1, 1950. The direct, 
consequential damage and loss to appellant 
was the loss of the building for storage 
and parking of the value of $75 per 
month, or $1425. 

The evidence is equally positive and 
conclusive that appellant relied on the 
warranty covering the heating system of 
the front building and had not tested it, 
or had previous experience with a blower 
type heater, that the heater was 20 to 
30 years of age with the manufacturer 
thereof out of existence and replacement 
parts being not obtainable, that it was 
noisy, that it was impossible to maintain 
a temperature of 70 degrees, that the 
temperature on cold days was only 50 to 60 
degrees where the employees worked and in 
the rear of the building, that its capacity 
was only SO,000 b. t. u’s., that 165,000 
b. t. u’s. were required to heat the 
particular, poor structure of the building, 
that the particular heater was more in¬ 
efficient than the average unit of that 
kind, that a new and an additional unit 
were required to properly heat the build¬ 
ing, the cost of which was $1105-; and 
that appellant’s employees suffered be¬ 
cause of the cold and noise from the 
heater, and lost a minimum of 10% of 
their working time in the winter months, 
that numerous complaints were made to the 


lessor who refused to make the repairs 
necessary or to enlarge the heating system 
as he had covenanted in the warranty he 
would do promptly, that appellant would 
not have executed the lease if it had 
known the heating system was insufficient, 
and that the direct consequential damage 
and loss to appellant was the loss of a 
minimum of 10 % of the time of its em¬ 
ployees in the twelve winter months of 
appellant’s occupancy, or $1766. In ad¬ 
dition, appellant suffered an excess 
heating cost, over that represented, of 

$ 290 . 2 8. 

The need for this appeal is the startl¬ 
ing and amazing inability of the judge 
below to understand the practical con¬ 
siderations of this case, as evidenced 
not merely by her conclusory treatment 
of the factual considerations involved 
and her failure to deal with the real 
facts, as facts, but by her lack of under¬ 
standing of heating systems, and the 
practical considerations of the need for 
uniform heat in offices. She asked the 
question: 

"THE COURT. Couidn v t you have located 

all of the desks in the place where 

most of the heat was?" *R. 36 A). 

Imagine that approach; imagine that 
utter disregard of the warranty requiring 
that the heating system be sufficient for 
office purposes of a building 18* x 80 r . 

It had been shown that the floor area 
could not be adequately heated due to the 
cold from the terrazza floor, and the 
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absence of a basement. Here was a build¬ 
ing 18’ x 80’; the heater being at the 
ceiling in the northeast corner of the 
building, at the door entrance. The 
whole building was intended to be used, 
and was used. The temperature inside on 
cold days was 60 degrees at the tops of 
the desks; 50 degrees under the desks. 
Typewriters could not be used; hands 
were too cold. The President of appellant 
had to leave the store and go to a hotel 
for warmth; the employees had to go for 
hot coffee. 

The desks were located in the enter of 
the 80’ long building (R. 36 A); the 
merchandise was on display at the front 
of the building. Yet, the Court would 
ask, as if to say that it would have 
sufficed: 

M Couldn’t you have located all of 

the desks in the place where most 

of the heat was? w 

It is submitted that such approach evi¬ 
dences an incompetence to deal with 
practical considerations, or an un¬ 
willingness to deal with the facts as 
they are, and as they should be as 
warranted . 

The Court’s question evidenced her 
fatal, erroneous, and wholly impractical 
assumption that it would have been 
sufficient if four or five desks were 
located together in the direct path of 
the heat blown by the heater. Can the 
Court imagine the four or five employees 
being required to sit and work in the 



direct path of blown heat? Can the Court 
imagine that the warranty that the heat¬ 
ing system was sufficient for the use of 
the building as a showroom and offices 
would have been satisfied if, by the em¬ 
ployees huddling together immediately 
under the blown heat, they could have 
kept warm? Is it practical to assume 
that the warranty did not require that 
the heating system would keep substantial 
the whole building warm? 

Appellant submits that the question by 
the Court below demonstrates her fatally 
erroneous view of practical consider¬ 
ations; and that such fact removes from 
her findings the judicial elements of a 
corrector competent judgment. 

The foregoing is buttressed by the be¬ 
wilderment of the Court at the type of 
heating system involved, evidenced by her 
further question: 

"Did you say r blower-type°"? 

"What do you mean by that?" 

Appellant had sought to sublease the 
buildings, or assign its lease in miti¬ 
gation of its damages, without success 
until July 1, 1952 as to the rear build¬ 
ing, and September 1, 1952 as to the main 
building. Then it found two tenants with 
a peculiarly urgent and unique use for 
the buildings in that particular location 
The assignee of the lease spent $3,500 
in renovating the main, front building, 
covering the terrazza floor with asphalt 
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tile which kept out much of the cold com- ; 
ing from the terrazza floor, and had the 
heater repaired and adjusted and placed 
in good working order. The lessee of the 
rear building risked using the first 
floor only for storage purposes, but the 
evidence does not show whether it obtained 
an occupancy permit. 

51 C. J* S., Sec. 241, ?• 369, shows that 

TT A warranty in a lease may be 
defined as an undertaking that a cer¬ 
tain fact regarding the subject of the 
lease is what it has been represented 
to be.” (Citing Walsh v. Schmidt, 

92 N. S. 496, 206 Mass. 40^, 34 L. R. A., 
N. 3. 79^; Schermerhorn v. Gouge, 13 
Abb. Pr. 31*51 

It is hardly necessary to cite authority 
that 

”A breach on the part of the 
lessor of a covenant or condition in 
the lease ordinarily gives rise to 
a cause of action, in favor of the 
lessee, for the damages sustained 
by reason of the breach.” 51 C.J.S., 

Sec. 247, p. 373* 

And 


”In case of doubt or uncertainty as 
to the meaning of a lease, ordinarily 
it is to be construed most strongly 
against the lessor, and in favor of 
the lessee.” 51 C.J.S., Sec. 232 (1), 

p* S59. 
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And in this case, lessor -wrote the lease* 

In addition to the express covenant in 
the warranty, 

T, The lessee is entitled to assume 
that the premises comply with the city 
ordnances, since the leasing thereof 
amounts to a representation to that 
effect." 51 C. J. S., Sec. 304, p. 

963, citing 0 ? Rourke v„ Fulton 
Bag and Cotton Mills, t} So. 48O, 

133 Ta. ^55:- 

Moreover, 

"Lessee could assume that lessor 
would do those things that would en¬ 
able lessee lawfully to occupy and 
use the premises." (Citing Yakima 
Lodge No. 53 K. P* v. Schneider, 

SZTP. denies, 173 Wash. 639). 

And 


"In such case the lessee is not 
precluded from recovering damages 
because he visited and examined a 
warehouse before leasing it, where 
the determination of the carrying 
capacity of the floors was a matter 
for experts. (Citing 0-Rourke v . 
Fulton , supra.) 

As to damages: 

"The tenant is entitled to re¬ 
cover as damages compensation for 
the loss suffered from failure to 
comply with the ordnance." 
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Appellant had agreed to pay the rental 
of $275 per month on the strength of the 
warranty of the lease as to the condition 
of the buildings and the heating system. 

51 C. J. Sc, Sec. 247, p. £79 says: 

"And it is generally true that, in 
the absence of other evidence, the 
agreed rental may be regarded as the 
fair rental value of the demised pre¬ 
mises in the condition as called for 
in the lease.*' (Citing Srewington v. 
Loughran, 112 S.E. 257, 183 N. C. 558; 
Keebler^ Inc, v. Land Title and Trust 
Co. , l09 A. b 59» 2b6 Pa. 440* 

Accordingly, appellant is entitled to 
recover damages represented by the extent 
to which the condition of the buildings 
and heating system did not conform to the 
condition called for in the lease, all as 
above set forth. 

The damages above set forth are the 
natural and direct damages resulting 
from the failure of the building and 
heating system to conform to the warranty, 
and the failure of appellee to comply 
with his obligation to "promptly" make 
repairs so as to conform to the warranty. 
51 C.J.S., Sec. 247, p. £78: 

"Special Damages. The lessee is 
entitled to recover such special damages 
as are the natural, direct and reason¬ 
ably contemplated result of the breach, 
including necessary expenditure of 
time or money, and also includlng~in - 
terest on the amount of damages al ¬ 
lowed * * 



The appellant 


"Is entitled to recover the dif¬ 
ference between the rent reserved and 
the value of the use of the premises 
for the term together with such other 
damages as are the direct and natural 


consequence of the breach as such 
damages can be certainly and correctly- 
estimated.” (Citing Prestwood v. 
Carlton. 50 So. 254, 162 Ala. 327.) 


Even if appellant’s damage may be not 
susceptible of measurement exactly, it 
is certain that damage had occurred in 
an amount which could be determined within 
reasonable limits. ( National Concert 
Artists Corp . v. Eight Murray , Appellate 
Division Sud. Ct., First Dept., N.Y., 

Feb. 3, 1953; also 101 N. Y. 205, 107 N. Y 
664 , 190 App. Div. 452. 


II. IN ADDITION TO THE BREACH OF THE 
EXPRESS WARRANTY, DEFENDANT MIS¬ 
REPRESENTED THE CONDITION OF THE 
BUILDING IN THE WARRANTY ITSELF, 

AND IN THTrREFEESENTATIONS 
INDUCING THE EXECUTION OF THE LEASE 


The misrepresentations consist chiefly 
of defendant’s representation that the 
rear building would house two cars, and 
that another could be parked between the 
rear of the rear building and the public 
alley, and that the heating system was 
sufficient. (R. 43-52 A, 117 A, S4 A, 

Ex. 12, R. 139 A, 102 A). Grindley’s 
denial that he made the representation 
about the parking capacity cannot avail 
appellee, for he admitted that the storing 
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of automobiles was discussed and that at 
least one car could be parked. (R. 105 A, 
114 A, 102 A). And he reported to appel¬ 
lant T s bookkeeper Brown that two cars could 
go in on the one side of the garage. (See 
Brown’s contemporaneous report thereof to 
Mr. Benton, Ex. 12, R. 139 A.). The 
building had to be fireproofed (Exs. 4-5, 

R. 122-123 A) before even one car could 
be parked. And there was no private space 
whatever between the building and the 
public alley. (R. 53 A). The police . 
prohibited using such space as there was. 

The warranty itself, written by appellee, 
misrepresented that the heating system 
was sufficient, and that the structure 
was sufficient for the purposes to be 
used. Appellee misrepresented that the 
average cost of heating was only $6-7 per 
month, and the maximum $15, compared with 
the average actual cost to appellant of 
$31*19 when sufficient heat was not ob¬ 
tained. 

The express warranty also affirmatively 
misrepresented that the structure of both 
buildings were then or "will be promptly 
placed in good and safe condition and 
sufficient * * for the uses intended.” 

It was false, and induced appellant’s 
execution of the lease. 
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III. THE FINDING THAT THE APPELLANT 
INSPECTED THE PREMISES AND 
EXECUTED THE LEASE WITH FULL 
KNOWLEDGE OF THE CONDITION OF 
THE BUILDINGS IS CONTRARY TO 
THE EVIDENCE. 


True, appellant looked at the build¬ 
ings. But it is not true, and there is 
no evidence, that appellant knew that 
the rear building was not suitable for 
use as a warehouse or as a garage. There 
is no such evidence. The law, above 
shown, leaves the warranty as the con ¬ 
trolling factor ! If appellant had known 
that the rear building could not be used, 
it would not have executed the lease. 

The evidence shows that appellant did not 
know that the building did not conform to 
fire regulations, or that an occupancy 
permit could not be obtained. 


IV. THE FINDING THAT THE LEASE HAS 
NO PROVISION REQUIRING THE LESSOR 
TO MAKE ALTERATIONS ON THE LEASED 
PREMISES IGNORES THE PLAIN, 
LITERAL TERMS OF THE WARRANTY. 


This finding is positively contrary to 
the warranty that if the heating system 
and structure of both buildings were not 
sufficient and sanitary for the purposes 
intended they "will be promptly placed in 
good and safe condition and sufficient and 
sanitary for the uses intended, and will 
make such repairs thereto as are necessary ." 
The contrary finding by the Court is 
further evidence of the impractical ap¬ 
proach to and treatment of the case by 
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the court below. 


V. THE FINDING THAT APPELLEE DID 
NOT PRACTICE FRAUD IS IMMATERIAL 


Appellant did not charge fraud. It 
charged breach of an express warranty. 

The express warranty contained the mis¬ 
representations, and the assurance that 
if the facts were not as there represent¬ 
ed appellee would "promptly” make the 
physical conditions conform to the con¬ 
ditions represented. The fact that the 
court went out of its way to find no 
fraud is further evidence that the court 
below misconceived the case. 


VI. THE FINDING THAT THE HEATING 
SYSTEM WAS NOT DEFECTIVE AND 
WAS ADEQUATE IS CONTRARY TO 
ALL THE EVIDENCE. 


The positive evidence of the condition 
of the heating system during appellant f s 
occupancy is conclusive that the heating 
system was not "sufficient", as warranted. 
The heating engineer testified that the 
maximum capacity of the unit was only 
SO,000 b. t. u f s., compared with the 
165,000 b. t. u T s. required to properly 
heat the building. There was no contrary 
proof. The expert was not impeached. 

His testimony was most convincing; but 
the judge below sought to interpose her 
own judgment. What competence did she 
have to find facts so contrary to what 
the experts know? In her vision the 
heating system would have been sufficient 
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if the humans could huddle together in one 
space in the building where it was suf¬ 
ficiently warm, and where the noise from 
the heater would have been greater. If 
the heating system were not sufficient 
only because the repairs and adjustments 
were not made, it was still the duty of 
appellee under the warranty to "promptly 
place” the system in "sufficient” operat¬ 
ing condition. Appellee did not do so, 
appellant tried to do so, and it was not 
done. Appellant suffered. The finding 
is without any facts or evidence to sup¬ 
port it. The fact that appellants 
successor was able to get along with the 
heating system, with asphalt tile on the 
floor, and with repairs and adjustments 
to the heater, does not alter the fact 
that, during appellant’s occupancy, the 
system was insufficient. 

VII. THE CONCLUSIONS OF LAW EXPOSE 
THE ERROR OF THE COURT IN 
IGNORING THE PLAIN TERMS OF 
THE WARRANTY. 


The conclusion of law that appellee 
did not breach the warranty is glaringly 
erroneous, induced by the baseless, un¬ 
supported findings of facts. 
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CONCLUSION 


It is respectfully submitted that the 
court below erred in failing to apply 
the law to the plain and unambiguous 
terms of the express warranty, and in 
misconceiving the simple fact of an 
insufficient heating system, and that 
the judgment should be reversed, with 
instructions to enter judgment for 
appellant in the sum of $3,4&1.2S as 
set forth hereinabove under the State¬ 
ment of the Case. 


Respectfully submitted, 

THADDEUS G. BENTON 

Attorney for Appellant, 
535 Fifth Avenue 
New York, N. Y. 


Dated: December 30, 


1953 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

BOOMHOWER, INC. ) No. 4984-51 
1826 K Street, N.W. ) 

Washington, D.C. ) Equitable Relief 

) Sought 

Plaintiff ) 

„ c ) (Breach of Warranty 

* ) in Lease) 

GEORGE J. O’HANIDES ) 

1830 K Street, N.W. ) 

Washington, D.C. ) 

Defendant. ) 

COMPLAINT 

Plaintiff complains of defendant, and 
shows: 

1. Plaintiff is a corporation organized 
and existing under the laws of Delaware, 
licensed to do business in the District 

of Columbia and having a place of busi¬ 
ness therein at 1826 K Street, N.W. 

2. Defendant is a resident and citizen 
of the District of Columbia. 

3. The amount involved exceeds the sum 
or value of $3,000 exclusive of interest 
and costs. 

4* Defendant by written instrument 
dated January 19, 1951 leased to plaintiff 



all those buildings and land known as 1826 
K Street, N.W., Washington, D. C. for the 
term of three years at the rental of $275 
per month, with an option to plaintiff to 
renew the said lease for an additional 
term of two years at the rental of $300 
per month. 

5. Plaintiff commenced the occupation 
of the premises late in January, 1951* 

6. In the said lease defendant war¬ 
ranted to plaintiff as a condition of 
acceptance thereof by plaintiff: 

"Lessor warrants that the heating 
system, structure and roofs of 
both buildings, the plumbing and 
lighting system are now or will 
be promptly placed in good and 
safe condition and sufficient and 
sanitary for the uses intended 
and will make such repairs thereto 
as are necessary." 

7* Defendant breached the aforesaid 
warranty in the following respects: 

(a) The building is a one story build¬ 
ing fronting on K Street, approximately 
18.5 1 wide by about 80* deep, consisting 
of a large front floor space and a small 
186 rear floor space separated only 

partly by a wall, without a basement, 
so that the floor is cold at all 
times in the winter. The only heating 
unit consists of a very old blower type 
gas heater which is placed near the ceil¬ 
ing in the northeast corner of the 


building over the entrance door. Even 
when operating continuously the heater 
fails to heat the building adequately, 
and in many parts of the building in the 
center and rear thereof the temperature 
is below 60 degrees in many places and 
below 65 degrees in other places. Com¬ 
mencing in January and continuing through¬ 
out the winter of 1951 plaintiff complained 
to defendant for lack of heat and defendant 
did nothing to satisfy the deficiency or 
his warranty so that plaintiff and its 
employees and customers suffered through¬ 
out the early winter of 1951 and the 
present winter of 1951, for lack of 
adequate heat. The lone heater is too 
noisy, and is generally deficient. 

(b) Since plaintiff*s first occupancy 
the plumbing of the main building has not 
been in good and safe condition, and has 
not been placed in good and safe condition, 
or sufficient and sanitary for the purposes 
intended, despite defendant f s knowledge 
thereof and plaintiff 1 s complaints, in 
that the water spigots and toilets have 
been running constantly or dripping as the 
case may be, until early in November 1951 
when the lessor furnished and installed 
three new basin faucets, but charged the 
lessee therefor in violation of lessor*s 
warranty. 

(c) In the rear of 1$26 K Street, N.W. 
there is a two story brick building suit¬ 
able for storage space if it complies with 
with the fire regulations of the District 
of Columbia. The said building fails to 
comply with the fire regulations of the 
District of Columbia, in that it is 


not smoke proof, the ceiling of the first 
floor is not fireproof, and there are 
wooden partitions not permissible under 
the fire regulations that must be removed, 
and the stairway must be closed and metal 
doors installed to or on the stairway to 
conform with such fire regulations; and 
even when such changes are made plaintiff 
will be denied the use of the second floor 

3. August IS, 1951 and thereafter 
1S7 plaintiff informed defendant that 

the building inspector for the Dis¬ 
trict of Columbia had inspected such rear 
building, and informed plaintiff that the 
said building should be made to conform 
to the fire regulations in the respects 
indicated hereinabove in order that the 
building may be used as a storage building 

9• To permit the use of that part of 
the rear building for the storage of auto¬ 
mobiles, and the remainder of the building 
for storage, the Department of Building 
Inspection of the Government of the Dis¬ 
trict of Columbia requires: 

(a) The establishment of a separate lot 
number for the rear building in order to 
permit its use for purposes other than a 
private garage. 

(b) The removal of all non-conforming 
partitions from the building pursuant to 
Articles 702-03a and b and 702-09 a, b, c, 
and d of the Building Code. 

(c) The protection of the entire first 
floor ceiling pursuant to Articles 702-02a 
and b. 


(d) That the stairs between the 1st and 
2nd floors be enclosed pursuant to Arti¬ 
cles 702-03a and b and 601-02. 

(e) That the storage space for auto¬ 
mobiles be separated from the remainder 

of the building by 3 W masonry and approved 
fire doors. 

(f) That proof be furnished that the 
floor load capacity of the second floor 
is 150 pounds per square foot live load. 

9. In or about October, 1951 plaintiff 
informed defendant of the particulars 
above recited wherein the said rear build¬ 
ing does not conform to the fire regula¬ 
tions of the District of Columbia for use 
as a parking space for automobiles and for 
the storage of merchandise, and insisted 
that the building be placed in condition 
to permit such lawful use thereof, and 
renewed plaintiff's requests and demands 
of the early winter of 1951 that ad¬ 
ditional heating facilities be provided 
so as to make the rear half of the main 
building habitable, and also demanded 
that such work be done not later than 
November 1, 1951* Defendant informed 
plaintiff that defendant would adhere 
1SS to his previous position as expressed 
to plaintiff in his letter of August 
28 , 1951 asserting that plaintiff is 
required to make such repairs, but that 
if the use of the building during the com¬ 
ing winter of 1951-52 shows that the heat 
is not sufficient to keep the premises 
comfortable the necessary heat would be 
supplied; and that such is the position 


of defendant-lessor and that it would be 
adhered to strictly. 

10. In early November, 1951 plaintiff 
obtained from the Washington Gas Light 

Co. permission to install additional heat¬ 
ing equipment, and defendant caused to be 
delivered to the premises for installation 
a space heater (non-blower type) for heat¬ 
ing the rear room said to be 20 T x 15 f , 
with an 11 f ceiling. The said space 
heater is not sufficient, as plaintiff is 
informed and believes, to adequately or 
economically heat the unheated part of 
the said building; that in order to pro¬ 
perly and economically heat the unheated 
part of the building it is essential that 
another blower type of heater be installed 
and that the existing heater be repaired 
or replaced to free it of the undue noise 
caused by its operation, and to permit 
of an even heat throughout the building, 

- all of which defendant has refused to 
do. September 8 , 1951 plaintiff had 
repeated its request that the storage 
space be made to conform to the fire 
regulations and that unless it be done 
immediately and the heating facilities 
be made to conform to requirements 
plaintiff would reserve the right to 
take such action as may be available to 
it. August 30, 1951 plaintiff paid the 
required rent for September, but pro¬ 
tested the position expressed by defendant 
in his letter of August 28 , 1951 and 
reserved plaintiff’s rights. 

11. Unless the relief hereinafter 
prayed be granted, plaintiff may be re¬ 
quired to continue to pay each month for 
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the remaining term of over two years the 
sum of $275 per month, or $125 per month 
per month more than the fair value of the 
premises in their present condition, and 
suffer untold hardship and irreparable 
damage for lack of sufficient heat and 
inability to use part of the main building 
and the rear building for storage of mer¬ 
chandise and automobiles. 

WHEREFORE, plaintiff prays the declar¬ 
atory judgment or decree of this court 
against defendant, 

1. That defendant breached its 
1$9 warranty in the aforesaid respects, 

and that plaintiff is entitled to 
decline to comply with the rental pro¬ 
vision of the said lease, and to pay only 
the fair value thereof considering the 
limited use plaintiff is able to make of 
the buildings, their present condition, 
and the omission of defendant to satisfy 
its warranty, which fair value plaintiff 
asks the court to fix at the rate of $150 
per month, retroactive to the period com¬ 
mencing February 1, 1951 and for the re¬ 
maining term of the lease, and that 
defendant shall pay to plaintiff, as 
damages, a sum equal to the difference 
between the rental paid of $275 per month 
and $150 per month for the period com¬ 
mencing February 1, 1951 to the date of 
judgment; and, in the alternative, as 
plaintiff may elect, 

(a) That defendant breached its war¬ 
ranty in the aforesaid respects, for which 
plaintiff is entitled to a decree of can¬ 
cellation of the lease at its election. 



that defendant shall pay to plaintiff, 
as damages, a sum equal to the difference 
between the rental paid of $275 per 
month and its fair value in the present 
condition of the buildings of $150 per 
month for the period commencing February 
1, 1951 to the effective date of can¬ 
cellation of the said lease, and that 
defendant pay to plaintiff the sum of 
$825 paid to defendant in January, 1951 
as security for the payment of rent for 
the last three months of the term of 
the lease; or 

(b) That defendant shall immediately 
place the rear building in condition to 
conform to the fire regulations of the 
District of Columbia when used for the 
storage of merchandise and automobiles, 
so that plaintiff may have full use of 
the same, that defendant shall im¬ 
mediately install a good, safe and 
sufficient and proper heating appliance 
or appliances in the aforesaid main 
building and pay to plaintiff, as 
damages, a sum equal to the difference 
between the rental paid of $275 per 
month and $150 per month for the period 
commencing February 1, 1951 to the 
date of judgment herein, and that 
the monthly rental provided in the 
said lease be reduced to the rate of 
$150 until such time as defendant shall 
conform to the requirements hereinabove 
190 in this subparagraph provided. 


Plaintiff also prays for such other and 
additional relief as to the Court may seem 
just and proper, and for the costs of 
this proceeding. 


William J. Hughes, Jr., and 
Harry A. Calevas 

/s/ Wm. J. Hughes 
/s/ Harry A. Calevas 

Attorneys for Plaintiff 
821 15th Street, N.W. 
Washington 5, D.C. 
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191 Filed Dec 15, 1951 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BOOMHOWER, INC. ) 

1826 K Street, N.W. ) 
Washington, D.C. ) 

) 

Plaintiff ) 

) 

vs. ) 

) 

GEORGE J. 0*HANIDES ) 
1830 K Street, N.W. ) 
Washington, D.C. ) 

Defendant. ) 


CIVIL ACTION 
No. 4984-51 


ANSWER OF DEFENDANT TO COMPLAINT 
FIRST DEFENSE 


The complaint fails to state a claim 
against the defendant upon which relief 
can be granted. 

SECOND DEFENSE 


' 1. As alledged in the complaint the 
parties hereto on January 19th, 1951 did 
enter into a lease agreement for prem¬ 
ises 1826 K Street, N.W., for a period 
of three years. A copy of this lease is 
filed herewith and prayed to be read as 
a part of this answer. 

Par. 3 of the lease provides for the 
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purposes for which the buildings are 
leased by leasee. 

"but will occupy the same as a 
store for the sale of Medical 
Equipment and Supplies, Offices 
and Soorage," 

Said Par. 3 also makes provisions for 

repairs etc. 

"And further agrees that it, the 
said Leasee will keep said leased 
premises and improvements at all 
times in good condition and will 
make any and all repairs, interior 
and exterior, including repairs 
to the plumbing, sewer inside and 
outside, excepting the roof, etc. 

The lease also provides as set forth 
in Par. 8 , and quoted in Par. 6 of the 
complaint, for certain warrant by the 
leassor, as to the heating system, 
structure, roofs, plumbing and lighting, 
said warrant applying to the time of the 
signing of the lease as provided by said 
Par. 8 of the lease. 

2. That prior to the signing of the 
lease the plaintiff was given every 
192 opportunity to inspect, and it did 
throughly inspect and go over the 
premises it proposed to lease and 
at the time the lease was signed it was 
entirely familiar therewith, and premises 
are in the same condition now as when 
accepted by plaintiff and are fit and 
proper for the purposes for which they 
were rented. 
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3. Defendant denies that the heating 
facilities and equipment in the leased 
premises are insufficient and inadequate 
and does state that the said heating is 
proper, adequate and functional. How¬ 
ever the defendant, upon the complaint of 
plaintiff and in order to try and satisfy 
it, did send additional heating equipment 
to the premises and his plumber to in¬ 
stall same, but the plaintiff refused to 
allow the installation. The defendant 
still is willing to make this instal¬ 
lation. 

Defendant does state that the leased 
premises are in every way fit and proper 
for the purposes for which they were 
leased and for the purposes to which they 
should be put under the terms of the 
lease agreement. There is no provisions 
in the lease, nor any other agreement 
between the parties thereto, that the 
leased premises or any part thereof, was 
to be used as a garage or for the parking 
or storage of automobiles, and any use 
thereof for such purposes is contrary to 
the terms of the said lease. 

That plaintiff f s complaint may be dis¬ 
missed without costs to the defendant. 

/s/ David L. Riordan _ 

David L. Riordan 
Attorney for Defendant 
Woodward Building 
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193 Defendant’s Exhibit n A" 

This Lease 

Made this 19th day of January, 1951, by 
and between George J. Ohanides, party of 
the first part, hereinafter called the 
Lessor and Boomhower, Incorporated, a 
corporation, incorporated under the laws 
of the State of Delaware, party of the 
second part, hereinafter called the 
Lessee. 

WITNESSETH that the Lessor has let and 
leased and does hereby let and lease to 
the lessee, its successors and assigns, 
all those certain buildings and premises, 
situate, lying and being premises known 
as 1S26 K Street, Northwest, City of 
Washington, District of Columbia, for and 
during a term of Three (3) Years, com¬ 
mencing on the First day of February, 1951 
to be fully completed and ended on the 
Thirty-first (31st) day of January, 1954, 
at and for the term rental of NINE THOU¬ 
SAND NINE HUNDRED ($9,900.00) DOLLARS, 
payable at the office of Ambrose L. 
Grindley, Washington, D.C. during the 
term, in monthly installments of TWO 
HUNDRED SEVENTY-FIVE ($275.00) DOLLARS, 
in advance, the first payment to be made 
at the time of the signing of this lease, 
and a like sum on the first day of each 
and every month thereafter. 

And the said Lessee for its successors 
and assigns, does hereby covenant and 
agree with the Lessor, that it, the said 
Lessor the rent hereby reserved in the 
manner hereinbefore mentioned, without 
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deductions whatsoever, and without any 
obligation on the part of the Lessor to 
make any demand for the same, and further 
that it will not use said premises, or 
permit the same to be used for any unlaw¬ 
ful or disorderly purposes, but will 
occupy the same as a store for the sale 
of Medical Equipment and Supplies, Offices 
and Storage, with the right to sublet the 
premises or any part thereof for kindred 
use, the Lessee remaining premarily liable 
on the Lease, and further that it, the 
said Lessee, will pay the water rent, gas 
and electric light bills as the same may 
respectively become due and payable, dur¬ 
ing the term. And further agrees that 
it, the said Lessee will keep said leased 
premises and improvements at all times in 
good condition and will make any and all 
repairs, interior and exterior, including 
repairs to the plumbing, sewer inside and 
outside, excepting the roof, and will 
replace any breakage to plate glass or 
window glass without cost to the Lessor, 
and further covenants and agrees that it, 
the said Lessee, will at the end of the 
term deliver up possession of the premises 
in like order in which it found it, 
ordinary wear and tear and casualties by 
fire and other conditions not the fault 
of lessee only excepted, to the said 
Lessor, who may re-enter and possess said 
premises. 

And the said Lessee further covenants 
and agrees that if during the continuance 
of said tenancy, it shall fail to pay any 
one of said monthly installments of rent 
reserved, when and as the same shall 
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respectively become due and payable, al¬ 
though no demand may have been made for 
the same, or it shall in any other manner 
or respect fail to keep or violate any 
one of the said covenants and agreements 
hereinbefore made by the said Lessee, 
provided any such failure to keep or 
violate any of such covenants or agree¬ 
ments shall continue after three days 
written notice thereof from the Lessor 
to Lessee, then it shall be lawful for 
the said Lessor at his election and 
option, to re-enter and recover possession 
of said premises by means of a seven• 
days’ summons under the provisions of the 
Code of Laws for the District of Columbia, 
regulating proceedings between Landlord 
and Tenant, or such other legal process 
as may at that time be in operation in 
like case, the said Lessee hereby ex¬ 
pressly waiving all rights to a Thirty 
(30) days or other notice to quit should 
said Lessor elect to proceed to recover 
possession as aforesaid. 

AND it is further understood and 
194 agreed by and between the parties 

hereto, that the Lessor or his duly 
authorized agent, may enter said premises 
at any reasonable hour to make an in¬ 
spection of said premises, or to protect 
the property against the elements, except 
that no such entry shall be made when 
lessee’s representatives are not present 
except for emergencies in which event 
written report thereof shall be given 
lessor immediately thereafter. 

AND it is further understood and agreed. 
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deductions whatsoever, and without any 
obligation on the part of the Lessor to 
make any demand for the same, and further 
that it will not use said premises, or 
permit the same to be used for any unlaw¬ 
ful or disorderly purposes, but will 
occupy the same as a store for the sale 
of Medical Equipment and Supplies, Offices 
and Storage, with the right to sublet the 
premises or any part thereof for kindred 
use, the Lessee remaining premarily liable 
on the Lease, and further that it, the 
said Lessee, will pay the water rent, gas 
and electric light bills as the same may 
respectively become due and payable, dur¬ 
ing the term. And further agrees that 
it, the said Lessee will keep said leased 
premises and improvements at all times in 
good condition and will make any and all 
repairs, interior and exterior, including 
repairs to the plumbing, sewer inside and 
outside, excepting the roof, and will 
replace any breakage to plate glass or 
window glass without cost to the Lessor, 
and further covenants and agrees that it, 
the said Lessee, will at the end of the 
term deliver up possession of the premises 
in like order in which it found it, 
ordinary wear and tear and casualties by 
fire and other conditions not the fault 
of lessee only excepted, to the said 
Lessor, who may re-enter and possess said 
premises. 

And the said Lessee further covenants 
and agrees that if during the continuance 
of said tenancy, it shall fail to pay any 
one of said monthly installments of rent 
reserved, when and as the same shall 
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respectively become due and payable, al¬ 
though no demand may have been made for 
the same, or it shall in any other manner 
or respect fail to keep or violate any 
one of the said covenants and agreements 
hereinbefore made by the said Lessee, 
provided any such failure to keep or 
violate any of such covenants or agree¬ 
ments shall continue after three days 
written notice thereof from the Lessor 
to Lessee, then it shall be lawful for 
the said Lessor at his election and 
option, to re-enter and recover possession 
of said premises by means of a seven• 
days* summons under the provisions of the 
Code of Laws for the District of Columbia, 
regulating proceedings between Landlord 
and Tenant, or such other legal process 
as may at that time be in operation in 
like case, the said Lessee hereby ex¬ 
pressly waiving all rights to a Thirty 
(30) days or other notice to quit should 
said Lessor elect to proceed to recover 
possession as aforesaid. 

! 

AND it is further understood and 
194 agreed by and between the parties 

hereto, that the Lessor or his duly 
authorized agent, may enter said premises 
at any reasonable hour to make an in¬ 
spection of said premises, or to protect 
the property against the elements, except 
that no such entry shall be made when 
lessee*s representatives are not present 
except for emergencies in which event 
written report thereof shall be given 
lessor immediately thereafter. 

AND it is further understood and agreed. 
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that the Lessor, at his expense, will 
clean the brick work in the front of 
the main building (store) in April or 
May, 1951. 

It is agreed that the Lessee may have 
occupancy at any time after the execution 
of this lease, prior to February 1, 1951, 
without the payment of rent. 

LESSOR warrants that the heating system, 
structure and roofs of both buildings, 
the plumbing and lighting system are now 
or will be promptly placed in good and 
safe condition and sufficient and sanitary 
for the uses intended and will make such 
repairs thereto as are necessary. 

LESSEE shall have the right and option 
to renew this lease for an additional 
two (2) years, on the same terms and 
conditions, as contained in the present 
lease, except that the rental shall be 
at the monthly rental of THREE HUNDRED 
($300.00) DOLLARS, provided the Lessee 
shall notify the said Lessor in writing, 
at least two (2) months prior to the 
expiration of the present lease. 

AND IT IS FURTHER understood and agreed 
that the lessee shall have right and 
option of a "first refusal" to meet the 
terms, rent and other conditions of any 
offer that the said Lessor shall or may 
receive from any other prospective lessee 
provided a ten (10) days notice shall be 
given the lessee in writing of said offer 
and of his intention to accept the same. 
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AND IT IS FURTHER understood and agreed 
that the lessee will deposit as a guarantee 
for the performance of the within lease 
the sum of Eight Hundred Twenty-Five 
($$25.00) Dollars, to be applied to the 
last three months rent of the within lease 
and shall be forfeited to said lessor for 
failure to perform all the terms and 
conditions of this lease. 

AND IT IS FURTHER understood and agreed 
that if under the provisions of this 
lease a seven days* summons shall be 
served and a compromise or settlement 
shall be made, either before or after 
judgment, whereby the said Lessee shall 
be allowed to retain said premises, such 
proceedings shall not constitute a waiver 
of the covenants, or any covenant herein 
contained or of the lease itself, and it 
is further understood and agreed that the 
covenants and agreements herein contained 
and to be performed by the respective 
parties hereto are binding on the said 
parties and their legal representative, 
and that no waiver of any breach of any 
covenant herein contained shall be con¬ 
strued to be a waiver of the covenant 
itself or any subsequent breach thereof. 

Lessee is to furnish heat for the 
premises and agrees to remove snow and 
ice from the sidewalks thereof.. 

AND IT IS FURTHER understood and agreed 
that if said premises become uninhabitable 
by reason of fire or other casualty and 
if the premises cannot be restored to 
their then condition within a reasonable 
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time, this lease shall absolutely cease 
and determine, and the rent shall abate 
for the balance of the term. In case of 
partial destruction of said premises, 
said Lessor shall at once proceed to make 
the repairs necessary to put the building 
in its former condition and th£ rent for 
the portion that is being repaired shall 
not be paid until it is again habitable 
and rent shall be paid for only that 
portion of said building as may then be 
used and occupied by the lessee. Lessor 
shall make such election to repair the 
195 premises or terminate this lease by 
giving notice thereof for the Lessee 
at the demised premises within thirty 
(30) days from the day Lessor receives 
notice that the demised premises have be¬ 
come uninhabitable by reason of fire or 
other casualty. Nothing herein shall be 
construed as requiring the Lessor to re¬ 
build or restore said premises. 

AND IT IS FURTHER UNDERSTOOD and agreed 
that if the Lessee be adjudged a bankrupt 
or shall make an assignment for the bene¬ 
fit of creditors, this lease shall, at 
the option of the surrendered to the 
Lessor, cease and determine and shall 
cause the premises to be surrendered to 
the Lessor, who thereby reserves the right 
in either of said events to forthwith 
enter and repossess said premises. 

Lessee may at its expense make any im¬ 
provements, alterations or changes in 
the front store building, or in the 
interior of the store building as shall 
conform to good, modern practice and which 
shall not make the premises less valuable 
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than at present; provided that any major 
structural changes shall be first ap¬ 
proved by lessor. 

IN TESTIMONY WHEREOF, the Lessor here¬ 
unto has signed his name and affixed his 
seal, and the Lessee has caused these 
presents to be signed by its Vice-President, 
duly authorized thereto and attested by 
its Secretary, this 19th day of January, 
1951. 

GEORGE J. OHANIDES ( SEAL) 

BOQMHOWER, INC. 

By: Ed. M. Raney. V.P. 

Witnessed by: 

Constance Pumphrey 
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3 Filed Sep 29, 1953 

PETER REPAK was called as a witness by 
counsel for the plaintiff and, being first 
duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 
BT MR. CAVINESS: 

BY MR. BENTON: 

Q. What business are you in, Mr. Repak? 
A. I am a heating engineer for John G. 
Webster Company. 

Q. Mr. Repak, will you give the Court 
an outline of your educational background? 
A. Yes. I was in the Engineers in the 
Army and attended George Washington Uni¬ 
versity, graduated and have a degree in 
engineering from George Washington. 

For the past three years I have been 
working as a heating engineer with the 
Webster Company. 

Q. Have you appeared in court before, 
Mr. Repak, as an expert witness? 

4 A. Yes, I have. 

Q. In this field? A. Yes. 

Q. In which court? A. Maryland; Mont¬ 
gomery County. 

MR. CAVINESS: Do you wish to ask Mr. 
Repak any questions as an expert? 

. MR. RIORDAN: No. 

THE COURT: Very well. 
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BY MR. CAVINESS: 

Q. Mr. Repak, you are familiar with the 
premises known as 1326 K Street, North¬ 
west? A. Yes, sir. 

Q. Have you inspected that building re¬ 
cently? A. I have been in that building 
on two different occasions. 

Q. On what date, recently? A. Yester¬ 
day. 

Q. And when were you in *the building 
previous to that? A. In the fall of f 51 
or the beginning of f 52; that winter. 

Q. During the winter of f 51 - f 52? A. 
And *52. 

Q. At whose request did you inspect 
5 the building in the winter of T 52? 

A. Mr. Benton, the occupant at the 

time. 

Q. Is that Mr. T. G. Benton? A. That 
is right. 

Q. Would you give the Court a descript¬ 
ion of the heating system which was in the 
building when you first inspected it? A. 
Yes. Well, it is a building roughly IS 
by SO feet long. It has one old Humphries 
Heater at the front of the building, rated 
at 100,000 B.t.u. T s. 

Q. By that you mean that is the rated 
capacity? A. That is the rated capacity 
of that heater. 

Q. Does that mean it will actually turn 
out 100,000 — A. No; it will turn out 
around 80,000 B.t.u. f s. Of course, no 
unit is 100 per cent efficient and, of 
course, you cannot expect it to turn out 
at its rated capacity. 

Q. Was this unit which you have de¬ 
scribed more inefficient than the average 
heating unit of that sort? A. Oh, yes. 
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it would be bound to be because of its 
age. 

THE COURT: What is the age of it? You 
say because of its age, — 

THE WITNESS: It would be in the nature 
of a guess, but I would say 20 to 30 years 
old. The company is out of exist- 
6 ence that made that unit, and I 

don T t bekeve you can get parts for 

it. 

BY MR. CAVINESS: 

Q. Was this unit running when you were 
there? A. Yes. 

Q. Did you observe anything peculiar 
about its condition? A. Other than it 
was noisy and its insufficient capacity 
to heat the building. 

Q. When you inspected the building in 
1951, what determinations did you make 
with respect to a capacity necessary to 
heat that building? A. I recommended 
putting in a new unit as the one in there 
of the same capacity and another one in 
the back with the blower-type heater in¬ 
asmuch as — 

THE COURT: Did you say rt blower-type n ? 

THE WITNESS: Yes. 

THE COURT: What do you mean by that? 

THE WITNESS: It is similar to the one 
that is in there hanging from the ceiling 
blowing the air. It is known as a unit 
heater. 

BY MR. CAVINESS: 

Q. Is that a common type of heater in 
commercial buildings? A. Not in big 
offices but in restaurants and types of 
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that building, yes. 

Q. Is it common to stores? A. Yes, 
7 it is; but not in any of the high- 
class stores. 

Q. But in the smaller stores it is not 
unusual? A. It is not unusual. 

Q. Tour recommendation was they replace 
the old unit with a unit of the same 
capacity? A. That is right. 

Q. And add in the rear what capacity? 

A. 65,000 B.t.u. capacity. 

Q. About two-thirds of the size of the 
one in front? A. That is right, in addi¬ 
tion to what they had. 

Q. Do you recall what date it was that 
you made the inspection in the winter of 
f 51? A. No. 

Q. All you recall is that it was in 
that winter? A. In that winter, that is 
right. 

Q. In your more recent inspection, yes¬ 
terday, of the premises, have any changes 
been made in the heating unit that was 
there previously? A. No; it is the same 
heater that was in there. 

Q. The same unit? A. Yes. 

Q. Is it still the old unit, or do you 
mean one the same size? A. I imagine it 
is exactly the same unit, which has 
3 not been replaced. 

Q. Mr. Repak, when you made your 
inspection in 1951, did you make any es¬ 
timate of the cost of installing the 
units which you recommended? A. Yes. I 
just gave a rough figure then of eleven 
or twelve hundred dollars to put in the 
two heaters. I have an exact figure of 
$1,105 for that. 

Q. It would cost $1,105 for the new 
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units? A. That is right; installed. 

Q. That includes the installation? A. 
That is right. 

THE COURT: You mean both of them would 
total $1,105? 

THE WITNESS: Both of them together, yes. 

THE COURT: Installed? 

THE WITNESS: Naturally. 

BY MR. CAVINESS: 

Q. Mr. Repak, will you give the Court, 
as concisely as possible, an outline of 
how you arrive at the needs for a capacity 
of 165,000 B.t.u. output? A. Yes. In 
figuring the size of the heating system, 
you have to take into consideration, of 
course, the size of the building which 
would include, of course, the floor space, 
whether or not there is a basement below 
the building which, in this case, there 
wasn't; whether or not there was a floor 
above, a second story to it, which in this 

case there wasn f t, and whether or 
9 not it is a row or detached building. 

In this case, the wind can hit the 
building from the north, the south, and the 
east, and half of the west. That means 
that the building is attached to another 
building halfway down. 

THE COURT: So it is exposed except for 
half of one side? 

THE WITNESS: Half of one side, that is 
right. 

Due to the fact that it is exposed 
like that with no second story to it and 
no basement, it needs a large heating sys¬ 
tem and due to the fact that it is such a 
long building, it would not be practical 
or comfortable for anyone working in there 
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to have just one heater in front and anoth¬ 
er heater setting on the floor. 

I gave my recommendation of putting 
in two blower types, one in the front and 
one in the back. The day that I was out 
there the people were sitting around there 
in coats and they weren ? t doing very much 
'work. I actually felt sorry for the peo¬ 
ple working there but, of course, I just 
have to go out and give them an estimate 
on replacing the work. 

BY MR. CAVINESS: 

Q. Do you recall what the temperature 
was on the day you visited the place in 
1951? A. No, I don T t recall the tempera¬ 
ture. 

Q. But it was sufficiently cold that 
the people working therein were uncomfort¬ 
able? A. That is right. Of course, I 
* came .in'from the 'outside and I. had 
10 my overcoat on and I continually left 
it on. 

Q. When you mentioned the people had 
their coats on, did you mean overcoats or 
their suit coats? A. Suit coats. 

Q. And it was your opinion, in 1951, 
and I gather from your testimony it still 
is, that installing an additional heater 
of the non-blowing type in the back of 
that building would not have helped the 
heating problem, is that correct? A. It 
would help but it would not cure. When we 
install heating equipment, we guarantee 
the customer to have 70 degrees inside. 

THE COURT: Do I understand that you are 
testifying that even if they had put in 
what you had recommended, it still would 
not have been adequate heat? 
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THE WITNESS: He asked whether or not if 
they put a small heater on the floor — 

THE COURT: In addition to the one in 
there? 

THE WITNESS: In addition to the one 
that is in there. I said that would help 
but not cure it. I would recommend two 
blower types due to the fact the building 
is SO feet long. 

BY MR. CAVINESS: 

Q. And you communicated your recommen¬ 
dations that you have just described to 
Mr. Benton, did you not? A. Yes, sir. 

Q. What type of floor was in this 
11 building when you inspected it? A. 

As I remember, it was either a con¬ 
crete or a marble floor. 

Q. Marble — you mean that chip stuff, 
terrazzo flooring? A. Yes. 

Q. Does the fact that the floor was of 
such material as you have described and 
does not have a basement under it, compli¬ 
cate the problem of heating a building of 
that sort? A. It is not that it compli¬ 
cates the problem of heating to any great 
extent. It is just that you need more heat 
to give adequate heating. 

Q. .Is it not conducive to cold feet? 

A. Very much so; very much so. 

Q. And cold air near the floor? A. 
that is right. That is why you want a 
blower-type heater that would blow the heat 
down and tend to give you a warmer floor. 

MR. CAVINESS: That is all. 


* * # 


27 A 


BY MR. BENTON: 

Q. Mr. Moguin, were you employed by 
Boomhower, Inc. in 1951 and f 52? A. Yes, 
sir, part of the time. 

14 Q. Did you work in the building 
known as 1$26 K Street, Northwest? 

A. Yes, sir. 

Q. During your employment in that build¬ 
ing, what was the general condition of the 
heat or atmosphere within the building? 

A. Well, the heat was very low. They had 
an old heater, very noisy and it only work¬ 
ed part of the time, about three or four 
times — 

THE COURT: About what? 

THE WITNESS: Three or four times there 
was no heat at all and I phoned the gas 
company and they referred me — I have 
forgotten the name of the concern now and 
they came in and made some correction but 
they said the machine was practically worn 
out. 

MR. RIORDAN: Your Honor, I object to 
what the gas company told him. 

THE COURT: The objection is sustained 
as to what he was told. It will be strick¬ 
en. 

BY MR. CAVINESS: 

Q. Mr. Moguin, you can only testify as 
to what you know of your own knowledge, 
not what was told to you? A. Yes. 

Q. Did you, Mr. Moguin, personally 

15 keep any record of the temperatures 
within the building during your ten¬ 
ure there? A. Yes, I did. 

THE COURT: When was that? 

THE WITNESS: It was during the winter 
of *51 and *52. 
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BY MR. CAVINESS: 

Q. Mr. Moguin, I show you this writing 
and ask you to identify it. A. That is 
my writing. 

Q. And what does that represent, Mr. 
Moguin? A. This represents the tempera¬ 
ture of the building at various locations 
within the building, where we put thermom¬ 
eters up at the door, the center, the right 
and left side and beneath the desks. 

Q. What date was that record taken on? 

A. The 29th of January, 1952. 

Q. What was the outside temperature at 
that time? A. The outside temperature 
at that time was 22 degrees. 

Q. Do you have an average inside tem¬ 
perature on that sheet? A. The average 
in this — it would be around 59 or 60. 

I am looking at it roughly here. 

MR. CAVINESS: Plaintiff offers this as 
Exhibit No. 1. 


* $ £ 

BY MR. CAVINESS: 

16 Q. I show you this writing and ask 
you if that is a similar record. 

A. Yes, this is for 1/23/52 and the out¬ 
side temperature was 40 degrees and the 
temperature at that time ran from 65 to 
?2 and the average in that case would be 
around 64 or 65 degrees. That is just 
roughly. 

THE COURT: That is the inside tempera¬ 
ture, 64 or 65 degrees? 

THE WITNESS: Yes, sir. 

THE COURT: What date was that? 

THE WITNESS: That was on the first of 
January, 1952 — I beg your pardon — 
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that is the 23rd of January, 1952. 

; 

BY MR. CAVINESS: 

Q. What was the outside temperature on 
that? A. The outside temperature was 40. 

Q. Is this and Plaintiff T s Exhibit No. 

1 in your own handwriting? A. Yes, sir, 
they both are. 

MR. CAVINESS: Plaintiff offers Exhibit 

2 . 

* * * 

BY MR. CAVINESS: 

17 Q. I show you this and ask you if 
that is a similar writing. A. Yes, 
for December 26, 1951* 

Q. What was the outside temperature on 
that day? A. 45 degrees. 

Q. What was the average inside tempera¬ 
ture? A. 62.5 here; about 62 degrees. 

Q. This was an average of the tempera¬ 
tures that you took? 

A. Yes. They run from 56 degrees up 
to 74* That is where the blower blew 
directly on it. 

MR. CAVINESS: Plaintiff offers Ex¬ 
hibit No. 3* 

* * * 

BY MR. CAVINESS: 

IS Q. Mr. Moguin, the three tempera- ■ 
tures as given in the exhibits just 
introduced are representative of the 
temperatures in the cold months of 1951 
and 1952, is that correct? A. Yes, sir. 

Q. You mentioned previously that the 
blower was noisy. Would you please de¬ 
scribe, as best you can, the extent of the 
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noise and its effect upon the employees? 

A, It was a raucous sound of friction, 
rubbing of metal against metal and we put 
oil on it several times and, for a few 
days, it would ease it and then there 
would be a repetition and it was very, very 
annoying, particularly if you were typing 
or on the adding machines and things of 
that sort. 

Q. Did it interfere with your speaking 
on the telephone? A. Yes, sir, it did, 
very much. 

Q. Mr. Moguin, during the period that 
we have been discussing, did the inside 
temperature or the lack of proper heat and 
so forth that you have testified to, have 
any effect upon your personal efficiency? 

A. It certainly did, sir, because I had 
to go across the street to the restaurant 
numerous times to get coffee for myself, 
as well as the other individuals there to 
get us warm, keep us warm and I had 
19 several very severe colds, and I 

had to take a day off on one of the 
occasions because of a cold that I got 
from that cold floor. 

Q. Do you recall about how many days 
you lost by reason of cold during this 
period? A. Well, I should say it was an 
average, a rough estimation, it might be 
around o or 10 per cent. 

Q. Of your time? A. Yes; that is 
roughly. 

Q. That was lost by reason — A. Of 
man hours. 

Q. Laying off on account of sickness, 
and does that include the time during 
which you went across the street to get 
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coffee? A. I presume there would be a 
little more time to include that. 

Q. What would you estimate, as best 
you can? A. About 10 per cent is what 
I said, between 10 and 15 per cent, putting 
it roughly. 

Q. Did you observe, during your employ¬ 
ment with Boomhower, Inc., that your fellow 
employees suffered similar reactions from 
the cold? 

MR. RIORDAN: I object to that question. 
Your Honor. 

MR. CAVINESS: I am not asking him to 
repeat what he heard. I am asking him 
what he observed. 

MR. RIORDAN: He can f t testify how 
20 cold it was or how sick a man is 
unless somebody told him. That is 
hearsay. 

MR. CAVINESS: I will reframe the ques¬ 
tion. 

i 

BY MR. CAVINESS: 

Q. Mr. Moguin, did you observe other 
employees of Boomhower, Inc. making re¬ 
peated trips to this cafe or cafeteria in 
order to obtain coffee during this period? 
A. Yes, sir. 

Q. Did they accompany you to the cafe¬ 
teria or cafe — where was it that you 
went? A. It was directly across the 
street. 

Q. What was it, a little cafe? A. A 
little cafe, counter. On several occas¬ 
ions it wasn f t possible for both of us to 
go and sometimes there would be only two 
persons in the store and then I would go 
and return for them. 

Q. What was the average number of 
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employees generally present -when you were 
there, Mr. Moguin? A. Well, the general 
average was three and then possibly four, 
including Mr. Cramer, who was there and, 
with Mr. Benton, who came to the city, that 
would be five or six people. We had a 
maintenance man who was out and then in. 
Some days he was in and some days he was 
out. 

MR. CAVINESS: That is all. 

$ £ # 

22 Q. Did Mr. Benton tell you on 
December 3, 1951, before you started 

keeping these records, that he had litiga¬ 
tion pending? A. No, sir, he did not. 

Q. Did you know why he wanted you to 
keep these records? A. No, sir. 

Q. Did he tell you he had a lease with 
the owner? A. No, sir. 

Q. He didn’t tell you why he wanted you 
to keep those records? A. No, sir, I 
don’t know. 

Q. You went around and turned up the 
heat and turned down the heat and you 
never knew — A. He asked me at various 
times to keep the temperature of the build¬ 
ing and make a notation of it — why wasn’t 
any of my business. 

Q. Did he tell you when he rented the 
building in January — A. No. 

23 Q. You don’t know what he told 
you? A. I told you before that Mr. 

Benton did not confide his personal affairs 
of his business to me. 


# $ * 
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43 THADDEUS G. BENTON was called as 

a witness by counsel for the plain¬ 
tiff and, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CAVINESS: 

Q. Mr. Benton, please state your name 
and your present address. A. Thaddeus 
G. Benton, and my residence address is 
No. 1 Tulip Lane, Short Hills, New Jersey. 

Q. What is your connection with the 
plaintiff corporation in this case, Boom- 
hower, Inc.? A. I am the president of 
that corporation. 


$ # * 

51 BY MR. CAVINESS: 

Q. What representations did Mr. 
Grindley make to you in respect to the 
heating system in the building? A. That 
the heating system was sufficient to 
adequately heat the building; that the 
building had theretofore been used with 
the same heating system consisting of the 
blowing type heater in the front of the 
building; that the maximum cost of that 
heating system theretofore had been four¬ 
teen to fifteen dollars per month; that 
the normal cost was between six and seven 
dollars per month only. 

Q. Do you mean the average cost of 
heating during the winter months was six 
to seven dollars? A. That was my under¬ 
standing of what he meant although he used 
the word "normal" at the time, the normal 
costs. 
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I regarded it to mean the average 
cost in the winter months because, in the 
summer months, it would not be used, and 
also that the building was extremely cool 
in the summertime. 

Q. But with respect to the heating sys¬ 
tem — 

THE COURT: Were you there in the build¬ 
ing in the winter looking at it? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Wasn T t the heat on then? 

THE WITNESS: It is my recollection 
52 that it was not on because the build¬ 
ing was vacant, and I don f t recall 
that the heat was on. 

I may say that I did not test the 
heating system. I relied upon the repre¬ 
sentations by Mr. Grindley and I relied 
also. Your Honor, upon the warranty in the 
lease which was the inducing cause for my 
accepting the lease and, without having 
an engineering test made of the heating 
system, that is why the representation is 
contained in the warranty clause of the 
lease. 

I am frank to say that I did have 
some doubt as to the sufficiency of it, 
and, for that reason, did rely upon the 
warranty. 

BY MR. CAVINESS: 

Q. Mr. Benton, after the lease was exe¬ 
cuted, which lease is already in evidence, 
and Boomhower, Inc. occupied this building, 
will you describe for the Court the condi¬ 
tion of the heating system in its operation 
during your occupancy of the building? 

A. The heating system blew the heat to 
the west wall of the building or it could 


/ 
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be adjusted so as to throw the heat down 
toward the floor. The heat had to hit 
the west wall and be rerouted to the re¬ 
maining part of the building. It would 
hit the west wall at approximately 20 to 
30 feet from the front of the building 
and would there be deflected to other 
various parts of the building. 

53 We tried every means of adjustment 
to make that heat uniform through¬ 
out the building, but it was impossible 
to do which, in my experience, was due to 
the fact that all the walls of the build¬ 
ing, and particularly the floor, were ex¬ 
tremely cold as there was no basement and 
as only a part of the west wall is pro¬ 
tected by an adjoining wall. 

At our desks, of which there were 
four or five in approximately the center 
of the building, it was impossible, with 
that heating unit, to maintain a tempera¬ 
ture of 70 degrees. On cold days, and by 
that I would say days of 40 degrees above 
or below, the temperature at the desk I 
occupied, on top of the desk, was in the 
neighborhood of 59 to 60 degrees. Under 
the desk and where my feet rested, it 
would often be as low as 50 and I uniform¬ 
ly wore woolen socks to protect them. 

I happen to use the typewriter a bit 
and I found, on cold days, I couldn f t use 
my typewriter well because your fingers 
were numb, practically speaking, at that 
point and it was for that reason that I 
oftentimes, on a cold day, took up my 
office in the Mayflower Hotel where I 
would maintain a room because it was too 
cold to work at the office. 

My employees suffered substantially 





similar discomfortures. 

THE COURT: Where was your desk located? 

THE WITNESS: In, I would say, approxi¬ 
mately the center of the building, or 

approximately 40 feet from the front 
54 and toward the west wall. 

THE COURT: Couldn’t you have lo¬ 
cated all of the desks in the place where 
most of the heat was? 

THE WITNESS: It might have been possi¬ 
ble, Tour Honor, but if that had been so, 
we would have been sitting immediately in 
the draft of the hot air, that is to say, 
approximately 20 feet from the front of 
the building and to the rear of the build¬ 
ing we would have been immediately in the 
face of the draft of the hot air, which 
would have been extremely uncomfortable 
and, in my opinion, out of the question. 

In other words, where the draft settled 
down and became still, it was not of a 
temperature of 70 degrees. 

We could find no place in the build¬ 
ing, aside from the immediate path of the 
hot air, where the temperature was con¬ 
sistently close to 70 degrees and, in the 
rear of the building it was always cold. 

It was impossible for any kind of heat 
sufficient for ordinary purposes to be 
maintained in the rear one-third or one- 
quarter of the building. 

Of course, the building is an old 
building. It is imperfect. There are 
slight openings here and there that we 
wouldn’t find in a modern building and, 
therefore, it is a peculiarly difficult 
building to heat even with a modern heat¬ 
ing system. 
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BY MR. CAVINESS: 

Q. Mr. Benton, when was it you 

55 first became aware of the deficien¬ 
cies in the heating system that you 

have just described? A. It is my best 
recollection that that occurred very 
promptly after we moved into the building. 

Q. And you moved in on what date? A. 

On or about, I can't say the exact date, 
but I believe the lease dated about Jan¬ 
uary 13th. The tenancy was effected, in 
so far as rental payments were concerned, 
February 1st. I think the boys moved in 
around the 20th or 22nd of January. 

Q. And how long after that was it be¬ 
fore you discovered the defects or the 
lack of adequate heating system? A. I 
first noticed it sometime in January when 
I first entered the building, which was 
approximately a week after they moved in. 

Q. Toward the latter part of January? 

A. Or the early part of February, very 
early. 

Q. What did you do when you discovered 
that the heating system was not adequate? 

A. I don't remember the first date when 
we first took action, but I personally 
called the Washington Gas Light Company and 
several engineering organizations — 

Q. Let me ask you this: Did you 

56 complain to the agent of the owner? 

A. Yes. 

Q. Concerning the inadequate heat? A. 
Yes. 

Q. When did you first make such a com¬ 
plaint? A. I don't remember the date 
but it was, I am reasonably certain, with¬ 
in the first month of our occupancy. 

Q. Sometime in February, then, of 1951? 


A. Yes. 

Q. Do you recall approximately what you 
told Mr. Grindley concerning the heating 
system? A. That the heating system was 
inadequate to provide normal heat or any¬ 
thing approaching normal; that the heating 
system, the heater was so noisy that it 
interfered with telephone conversations 
and personal conversations in the building 
and that the noise should be corrected 
and that the heating system should be en¬ 
larged or renewed so as to give normal 
heat, as the lease warranted. 

The complaint was made to Mr. Grind- 
ley at various times throughout the ten¬ 
ancy. 

Q. How often — let me ask you this — 

Mr. Benton, how often did you make such 
complaint during your first winter, the 
early months of 1951? Do you recall about 
how many times you made such a complaint? 

A. Oh, certainly six or seven times over 
that period of time. I would talk to Mr. 
Grindley most every time that I would 

arrive at the office from my home in 
57 New Jersey. 

I did not complain to Mr. Grindley 
in the sense that I was violent about it 
at all. Mr. Grindley always impressed me, 
and I do believe him to be a perfect gen¬ 
tleman — I think most highly of Mr. Grind¬ 
ley and I think Mr. Grindley meant well in 
any belief he might have had in respect 
to the sufficiency of the heating equip¬ 
ment, but I am certain he was mistaken 
if he at any time ever believed that that 
heating system could heat that building 
adequately. 

Q. What was the result of your complaints 
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to Mr. Grindley? Was anything done by the 
landlord? A. I may also say, if the 
Court permits, that I did complain on in¬ 
numerable occasions to the landlord in 
person. He lived next door and he would 
come into the building oftentimes. 

The only effort that I knew about 
by the landlord or his agent to cure the 
heating defect was to send to the build¬ 
ing, as I recall in the winter of 1951 and 
T 52, probably in or about November of 1951 
a certain heating unit which the man set 
by the rear door. I asked him what it was 
and he said it was a heater to be set and 
placed right near the rear door and it did 
appear to me to be non-blower type of 
heater. 

I inquired of Mr. Grindley at or 
about that time about the heater — 

THE COURT: What kind of a heater 
5# was it? Was it an electric heater? 
THE WITNESS: A gas heater. Your 

Honor. 

THE COURT: You don't know the make? 

THE WITNESS: No, I didn't examine the 
make of it but I was informed by the 
engineering firm or heating firm who were 
to install it, from my interrogation, that 
the heater was a non-blower type and its 
purpose was merely to heat the rear room, 
and the rear room. Your Honor, is approxi¬ 
mately 1S-J wide by approximately 20 feet 
in depth. 

BY MR. CAVINESS: 

Q. There was a partition at that point? 
A. Yes. 

Q. Between the larger front room of the 
main building and the back room? A. Yes. 
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THE COURT: Were you using the rear 
room? 

THE WITNESS: Yes. We used the whole 
building. Your Honor, and I may say that 
I put my desk in the rear room, thinking 
it might be warmer in the first two-thirds 
of the building and I often changed the 
desk, many times, first to get better 
heating and, secondly, to get a cooler 
place. 

BY MR. CAVINESS: 

Q. Mr. Benton, What use was made of 
the room in the rear of the building? 

A. For the merchandise of the corporation 
that was on sale. 

59 Q. Do you mean storage? A. Stor¬ 

age and unpacking and packing and 
slight repair work. 

Q. You had a repair shop in this rear 
room? A. Just a counter where an elec¬ 
trician was able to work. 

Q. Mr. Benton, prior to the time that 
this heater which you have just described 
was delivered, had you asked anyone to 
come in and see if they could determine 
what was wrong with the heating system? 

A. Yes. 

Q. Who had you asked to come in and do 
so? A. Well, I picked Webster’s engineer¬ 
ing or heating organization out of the 
phone book at random. I didn’t know them 
and I asked them to please come and make 
a survey expertly of the sufficiency of 
the heating system and to advise me in 
respect of the kind of a heating system 
that is essential to adequately and nor¬ 
mally heat the building and Mr. Repak — 

MR. RIORDAN: Mr. Repak was here and 
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testified — 

MR. CAVINESS: He is not testifying to 
what he said. 

THE WITNESS: Mr. Repak examined the 
building, to my knowledge, the heating sys¬ 
tem. 

BY MR. CAVINESS: 

Q. What recommendations were made to 
you at that time by the company? 

60 MR. RIORDAN: That is what I ob¬ 

ject to. 

THE COURT: Your objection is sustained. 

BY MR. CAVINESS: 

Q. Were any recommendations made to 
you in writing by the Webster Company? 

A. Not that I recall, but I do recall dis¬ 
tinctly what he did advise me — 

MR. RIORDAN: Just a minute. 

MR. CAVINESS: That objection has been 
sustained. That has already been covered, 
anyway. 

BY MR. CAVINESS: 

Q. Mr. Benton, did you ask anyone else 
to come in and make a similar survey? A. 
Yes, the Washington Gas Light Company. 

Q. And when did you ask the Washington 
Gas Light Company to come in? A. Very 
promptly after we took possession. 

Q. And did the recommendations of the 
Washington Gas Light Company accord with 
the recommendations made by Webster? Was 
there any difference between them? A. Sub¬ 
stantial, yes. There was no distinction 
but with this reservation, I think — 

MR. RIORDAN: I think he is getting into 
hearsay. 
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MR. CAVINESS: I am simply trying to 
bring the two together. 

61 THE COURT: I am afraid I will 
have to sustain the objection. 

$ * # 

62 MR. CAVINESS: I will ask a question. 
BY MR. CAVINESS: 

Q. Were the recommendations made to you 
by Washington Gas Light and Webster given 
to Mr. Grindley by you? Did you inform 
Mr. Grindley of those recommendations? 

A. Of those by the Gas Light Company? 

Q. Yes. A. It is my recollection that 
I did not do so for the principal reason 
that the recommendation by the Washington 
Gas Light Company was not officially com¬ 
municated to me because their representa¬ 
tive took the position that they could 
not advise in respect of heating systems; 
that that is not their function and that 
is what I wanted to correct, that it is 
mainly understood that I didn T t obtain an 
official recommendation but I happen to 
have relatives that are employed there and 
the gentleman from the Gas Light Company, 
knowing of my family background, did in¬ 
form me — 

MR. RIORDAN: I object. 

THE WITNESS: — of the facts to which 
I have referred. 

BY MR. CAVINESS: 

Q. Mr. Benton, did you impart to Mr. 
Grindley the recommendations made to you 
by John Webster? A. I am reasonably 
positive, as I possibly can be that I did. 
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in substance, and I insisted — 

Q. Do you have a definite re- 

63 collection that you did? A. Yes, 

I do, and I insisted that a blower- 
type heater be installed in the rear of 
the building and a new heater be put in 
the front of the building. 

Q. Mr. Benton, when the heater was de¬ 
livered and set by the rear door, as you 
have previously testified, did the gentle¬ 
man who delivered the unit hook it up im¬ 
mediately, install it, at that time? A. 

No, he did not. 

Q. Did you prevent him from installing 
that heater? A. No. 

Q. What did you do after the heater was 
set on the floor near the rear door? A. I 
mentioned to the delivery men that, in my 
opinion, that was not the kind of a heater 
that should be put there and it is my 
recollection that I talked to a Mr. Mich- 
aelis or Mr. Michaels — I am not sure how 
his name is spelled or pronounced — 

Q. Who is he? A. It is my information 
from Mr. Grindley or someone, I have for¬ 
gotten, that he was the contractor who 
made the installation. 

Q. He was the employer of the man who 
delivered the unit? A. Yes, that was my 
understanding. 

Q. You called Mr. Michaelis and 

64 what did you say to him? A. If, as 
I understood, the unit that they had 

delivered was the non-blower type or a 
mere still heating unit and didn't have a 
blower attachment it wouldn't, in my opin¬ 
ion and according to my understanding, 
supply the heat that would be necessary in, 
or about the center part of the building. 
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Q. Did you tell Mr. Michaelis that you 
had recommendations for a different type 
of installation, from other heating ex¬ 
perts? A. Yes. 

Q. Did Mr. Michaelis agree that a blow¬ 
er — 

MR. RIORDAN: Just a minute. I object 
to that. 

THE COURT: Who is Mr. Michaelis? 

MR. CAVINESS: Mr. Michaelis was the 
plumber hired by the other side. 

MR. RIORDAN: Mr. Michaelis was the 
plumber hired by Mr. Grindley to install 
the heater — 

MR. CAVINESS: He was the agent, wasn T t 
he? 

MR. RIORDAN: I don T t think they can 
testify what Mr. Grindley said or what 
was said to him. 

MR. CAVINESS: By a person employed by 
the defendant? Is that not admissible? 

THE COURT: I don T t think he employed a 
man to go up and make statements. He hired 
him to go up and install a heating plant. 

MR. CAVINESS: But all of the ques- 
65 tions relate to this heating unit. 

THE COURT: I will sustain the ob¬ 
jection to anything Mr. Michaelis said. 

BY MR. CAVINESS: 

Q. Mr. Benton, you did inform Mr. Mi¬ 
chaelis of the recommendations made to you 
by Webster? A. That is correct, and I 
advised him, stated to him — 

MR. RIORDAN: I object. Your Honor. 

THE COURT: The objection is sustained. 

MR. CAVINESS: As to what Mr. Benton 
said to Mr. Michaelis? 

THE COURT: Yes. 
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MR. CAVINESS: Well, Your Honor, is it 
not permissible for the witness to testify 
what he said? He is not endeavoring now, 
as I understand it, to relate what Mr. 
Michaelis said. 

THE COURT: He is undertaking to relate 
something that is hearsay in so far as 
this defendant is concerned. 

MR. CAVINESS: But not so far as the 
witness, I think. Your Honor. 

THE COURT: That is the same thing. 

BY MR. CAVINESS: 

Q. Did you, in talking with Mr. Michae¬ 
lis, state to him that you did not 
66 want this heater installed? A. Yes, 
for the reasons I have stated. 

Q. You told him not to install the heat¬ 
er? A. No. I advised him that a better 
type and more powerful and blower-type 
heater would be required, and we were in 
agreement on that score. He admitted to 
me that his knowledge of the heater that 
he sent there would not be sufficient to 
heat the center part of the building and 
I have notes to that effect and I remember 
it quite distinctly. 

Q. Mr. Benton, did you also call Mr. 
Grindley and discuss with him the feasi¬ 
bility of installing that still heater, non¬ 
blowing heater? A. I did. I complained 
about it and I told him that a blower-type 
would be essential, according to my under¬ 
standing and advices of engineers to me 
but he said it would cost too much, they 
didn*t want to do it and they wouldn't do 
it. 

Q. What was eventually done, then, with 
the heater which we have been discussing. 



the still non-blowing heater? A. The 
next time I was around the place of busi¬ 
ness, I observed that it had been taken 
out and it is my recollection that I was 
not there when it was taken out# 

Q. So no additional heater of any sort 
was installed? A. At no time. 

THE COURT: It was never hooked up, was 
it, to use? 

THE WITNESS: No, it wasn f t; and it is 
my belief, based on my best recol- 
67 lection, that that unit was a used 
unit, that it was not a new unit. 

Mr. Grindley can tell the Court better 
about that, I believe. 

BY MR. CAVINESS: 

Q. Mr. Benton, how many individuals 
were employed by Boomhower, Inc., on an 
average during 1951 and T 52? A. Four to 
six at various times. 

Q. And of those four to six, how many 
of them would you say were in the office 
most of the time, in this building in issue 
most of the time? A. The bookkeeper, a 
repair man and general manual operator, the 
manager; at least three were in the build¬ 
ing most of their working time, and the 
bookkeeper was there at all times. 

Q. Those are the ones, then, who were 
there almost continuously? A. Yes. 

Q. What portion of the time of the re¬ 
maining four to six employees, I mean one 
to three additional employees, what pro¬ 
portion of their time did they spend in 
the building? A. It is my best belief, 
from my observation, it was approximately 
one-half of their time. 

Q. Did the inadequate heating facilities 


47 A 


have any effect upon the willingness of 
those employees to stay in the building 
for long periods of time? A. Yes. 

Q. What effect? A. On cold days 
63 they would prefer to be out-of-doors 
properly clothed or to go up front 
and stand and talk and be near the heater 
or to go out for hot drinks of some kind 
and their efficiency was very definitely 
affected by those periods of time when 
they had to work at desks which were proper 
ly placed in the center of the building. 

Using the telephone was difficult. 

It was cold. Time and time again I sat at ! 
my desk with my overcoat on. It was too 
cold to be comfortable in your normal 
clothing attire for indoors. 

Q. Did you observe any of the other em¬ 
ployees sitting at their desks with their 
coats on? A. On occasion, yes, but not 
all the time, even on a cold day, but on 
occasion they would work in their over¬ 
coats. 

MR. CAVINESS: May I speak a word to Mr. 
Wilson? I think he is waiting here for 
another purpose. 

* * * 

BY MR. CAVINESS: 

Q. Mr. Benton, in the cold months of 
the year, what proportion of your time, 
while you were in this building, was 
lost by reason of the inadequate heating 
facilities? A. I would say a minimum 

and approximately, a minimum of 10 
69 per cent and it went as high on many 
days to 15 and 20, and the loss of 
time going back and forth from the building 


to the hotel or the building to a place to 
get a hot beverage and the inability to use 
my typewriter with facility on cold days 
interrupted my work. 

Q. But your best estimate is that you 
lost, by reason of all of these inter¬ 
ruptions and the coldness in the room, 
some 10 to 15 per cent of your time, is 
that correct? A. That is a very good es¬ 
timate. 

Q. Did you keep any actual record of 
your time lost? A. No. 

Q. In your observations of the employees 
of Boomhower, Inc., what proportion of their 
time was lost, to the best of your knowledge 
by reason of the lack of heat in the build¬ 
ing? A. I did observe their working on 
warm days and cold days and it is my opin¬ 
ion they also, when indoors and by reason 
of their going out of doors on cold days, 
thus preparing for the out of doors on 
occasions when they could, that they suf¬ 
fered at least 10 per cent of their ef¬ 
ficiency and time application. 

Q. The noise of this blowing heater that 
was in the building, did that interfere 
materially with your ability to function 
as a sales organization? 

A. It did, because it- was so loud and 
so incessant that it interrupted in- 
70 numerable conversations in person 

and by telephone. I had much trouble 
in long distance telephoning and 
the men at the store were also adversely 
affected for the same reasons, and we 
tried to have the noise repaired, and I 
found that such noise could, only be very 
temporarily relieved and it was relieved 
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once or twice, but it reappeared and could 
not be terminated altogether, according 
to the advices that I received from engi¬ 
neers who came there. 

Q. You say it was terminated on two or 
three occasions. How did that come about? 

A. Just temporarily. 

Q. By what means? 

A. I believe it was oiled a great deal 
and that or something else that the work¬ 
men did relieved against the noise for 
short periods. 

Q. By short periods, you mean what? 

A. Oh, maybe a few hours or maybe a 
day. 

Q. Mr. Benton, in your negotiations 
with the landlord and his agent, Mr. 
Grindley, prior to the execution of the 
lease, what representations were made to 
you with respect to the condition and the 
utility of the rear building, the build¬ 
ing in the rear of the main building? 

A. Well, I had emphasized to Mr. 
Grindley and Mr. O’Hanides that we were 
interested in his building largely for 
71 two reasons: First, the location 
and, secondly, the facility for 
storing two or three automobiles, 
and Mr. Grindley did inform me, as did 
Mr. O'Hanides, that the east one-half of 
the first floor of the building was large 
enough for two automobiles and that there 
was a space in the rear of the building, 
between the rear of the building and the 
public alley sufficient to enable parking 
of one automobile. 

Q. Mr. Benton, why was the ability to 
use it for parking automobiles important 
to you? A. Because of the time saved 
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by our men in getting in and out of their 
automobiles and parking their automobiles 
and getting the automobiles again when 
wanted, and the parking conditions in that 
area are very bad, very bad. 

Q. They were bad in 1951? A. Oh, yes. 

Q s And did you have any difficulty in 
keeping salesmen because of the absence 
of parking spaces? A. I think that was a 
deterrent, as they were numerous com¬ 
plaints by our men. 

£ # £ s|e & 

72 BY MR. CAVINESS: 

Q. When Mr. Grindley made these 
representations you have just 
mentioned concerning the parking of auto¬ 
mobiles, were they made while the two of 
you were in this storage building? A. It 
is my recollection that it was not made at 
that time, but that it was made in person 
on or about December 20th or 21st of 1950 
when he called upon me at 1776 Columbia 
Road. 

Q. Was that the first occasion on 
which you discussed the possibility of 
leasing this K Street Building? A. No. 

I think we discussed it. I had some 
three or four discussions with Mr. 
Grindley. 

Q. Prior to that time? A. No, I 
won’t say prior. One might have been 
prior but I believe that the other dis¬ 
cussions occurred sometime after December 
21st. 

Q. But you have a clear recollection 
that Mr. Grindley did represent to you 
the building itself would house two auto¬ 
mobiles and that a third automobile could 
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be stored in the rear? A, That was ray- 
understanding from the statements he made 
to me and we even discussed the possibility 
of tearing down partitions between the 
east and the west side of the floor which 
73 would enable storing three auto¬ 
mobiles diagonally. 

Q. And you had such discussion with 
Mr. Grindley? A. Yes. 

THE COURT: When you speak of storing, 
you mean parking in there for a short 
period? 

THE WITNESS: Also overnight. Your 
Honor, on occasion. 

BY MR. CAVINESS: 

Q. Did Boomhower, Inc. own an auto¬ 
mobile or a truck which it used in its 
business? A. We did, but that particular 
vehicle was not owned until sometime after 
we started using the K Street Building, 
but prior to that time, my service man, 
as I recall, used his own automobile, for 
which we compensated him. It was for him 
in particular, as well as my manager, 
that I was desirous of having at least 
two or three parking spaces, and our 
salesmen, of course, always wanted the 
parking space so as to avoid the expense 
of paying for parking privileges on a 
parking lot. 

Q. Mr. Benton, what representations 
were made to you by Mr. Grindley with 
respect to the use of the rear building 
for storage purposes, storage of merchan¬ 
dise? A. There was no particular 
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statement of the adaptability of the 
building except that it was known by all 
that we intended to use that building for 
general storage purposes, of merchandise 
7 k and automobiles. 

Q. Did Mr. Grindley represent to 
you that you could use the second floor 
for storage purposes? A. I don f t think 
so, in so many words, except that it was 
certainly intended that the whole of the 
building was to be used and I am sure 
Mr. Grindley knew that. 

Q. Did you indicate^or state to Mr. 
Grindley that you intended to use the 
second floor for storage purposes? 

A. Yes. 

Q. And did Mr. Grindley express any 
doubt or indicate any reason why you 
couldn f t use the second floor? A. None 
whatsoever, as far as I can recall. 

Q. At the time you took possession of 
the premises, Mr. Benton, what was in the 
storage room, the storage building in 
the rear of 1826 K Street? A. An awful 
lot of junk, trash. 

Q. Just trash, you mean, or was it 
old furniture? A. Old furniture, old 
metal articles of various descriptions, 
probably some cooking utensils that were 
worn out, and bottles and glassware. 

Q. Was there any understanding between 
you and Mr. Grindley, as the agent of the 
landlord, as to the removal of the junk 
that you have described? A. Yes. He 
stated to me that he would see to it that 
all junk was removed at his expense. 

Q. Did he say how soon it would 
75 be removed? A. Promptly. 

Q. He said it would be removed promptly? 


A. He didn f t say on what day. 

Q. How long after you took possession 
in the latter part of January was it be¬ 
fore that material was removed from the 
storage house? A. To my best recollection 
I believe it was some two or three or four 
months. That is as close as I can come. 

Q. Then after the material was re¬ 
moved, did you then begin parking 
vehicles in the building? A. It is my 
understanding that the men did use, for 
a while, the space south of the building, 
near the alley. 

Q. South of the building, you mean be¬ 
tween the rear building and the alley? 

A. That is right, but that they were 
warned by the police department not to use 
that space any more and they also did, on 
a few occasions of emergency or possibly 
otherwise, park one car in the east side 
of the building and especially when they 
were delivering products from the store 
or bringing products to the store, and 
once or twice I believe, an automobile was 
left there overnight, inside the building. 

But when I learned that the interior 
to the building was not suitable for use 
as a parking space for automobiles, I 
did discourage the use of the 
76 garage at any time for the parking 
of automobiles because I was afraid 
of the fire hazard and the liability upon 
my company in the event of a tragedy oc¬ 
curring by reason of an automobile being 
in the building. 

Q. Mr. Benton, when was it that you 
became aware or were informed that the 
use of that building for the storage of 
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automobiles was not within the letter of 
the law? A. It was when Mr. Wilson first 
called on me, and my best recollection is 
that that was sometime in the summer of 
1951. 

Q. Can you pin it down to the month? 

Was it June, July? A. No, I cannot. 

THE COURT: Who is Mr. Wilson? 

THE WITNESS: He preceded me as a wit¬ 
ness, Your Honor, the building inspector 
employee. 

BY MR. CAVINESS: 

Q. How did Mr. Wilson come into the 
picture? Did you make application for an 
occupancy permit or did you call him on 
the phone, or how did he enter the picture? 
A. I was surprised to see him, when I 
first saw him, and I was a little dis¬ 
turbed and alarmed because of his coming. 

Q. You did not invite him on the first 
occasion? A. No, I am reasonably certain 
77 that I did not. I think that he 

came in response to an application 
that had been made perhaps by one of 
our men, by phone or in writing, for an 
occupancy permit for the rear building 
and then he came a second time and each 
time he did inform me, in substance and 
effect, that the building could not be 
used for the use of an automobile or for 
any warehousing or storage purpose without 
an occupancy permit being procured. 

Q. That was in the summer of 1951? 

A. That is my best recollection and be¬ 
lief. 
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Q. Did you then instruct your employees 
not to use the building for — A. I 
warned the manager there and one or two 
of the other men from time to time that 
it was not in accordance with law to use 
the building unless we had an occupancy 
permit, and I advised them not to use it 
except possibly in the case of an emergency. 
At that time there were some very, - yery 
important articles on the second floor 
that belonged to our company that had 
been put there when we first entered. I 
did not direct that those be taken out. 

Q. Were they eventually taken out of 
the second floor? A. Yes. 

Q. Did your employees continue parking 
vehicles in this building after you had 
instructed them not to? A. It is my 
understanding that they did not. 

7S Q. What proportion of your time 

did you spend in Washington during 
this period, Mr. Benton? A. It 
varied, but I would state that-:I believe 
it to be an average of about three working 
days every second week or six or eight 
days of working days per month. 

Q. The remainder of your time, you were 
in Washington? A. That is correct. 

Q. Did you inform Mr. O'Hanides, the 
landlord, or Mr. Grindley, his agent, of 
the failure of the storage building to 
comply with the D. C. Code? A. I did. 

Q. I show you this writing and ask you 
if you can identify it. A. I can. It is 
a letter of August IS, 1951, addressed by 
me, as president of Boomhower, Inc., to Mr. 
Grindley, entitled "Important notice." 
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79 BY MR. CAVINESS: 

Q. Mr, Benton, what was Mr. Grind- 
ley’s response to Plaintiff’s Ex¬ 
hibit 6, your letter of August lSth? 

Did he do anything to endeavor to make 
the building comply — 

* # # 

THE WITNESS: He declined to satisfy the 
leading requirements and he declined to 
do anything about the building or to apply 
for an occupancy permit or for a subdivi¬ 
sion of the two parcels constituting the 
one premises. 

BY MR. CAVINESS: 

Q. When you say Mr. Grindley declined 
to do this, did you talk to him by phone 
or in person, or how was it communicated 
to you? A. I wrote him a letter and I am 
reasonably certain I talked to him over 
the phone several times. 

Q. And did you then receive a 
SO letter from Mr. Grindley? A. I 
think so. 

Q. I show you this writing and ask if 
you can identify it. A. Yes. This is a 
letter written to Boomhower, Inc. by Mr. 
Grindley dated August 2S, 1951 in reply to 
my letter of August lSth to him. 

MR. CAVINESS: We offer this in evidence 
as Plaintiff’s Exhibit No. 7 

* # * 

BY MR. CAVINESS: 

Q. Mr. Benton, after receiving Plaintiff’s 
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Exhibit 7, the letter from Mr. Grindley, 
what was your next step toward obtaining 
the necessary changes in the heating sys¬ 
tem and the changes in the structure of 
the rear building? A. I believe we con¬ 
sulted counsel and this action was filed 
for a declaratory judgment of the rights 
of the parties due to the complaint we had 
made. 

Q. After writing Mr. Grindley and re¬ 
ceiving his reply, you continued to make 
payments of rent in the full amount shown 
by the lease, is that correct? A. Yes. 

Q. Did you make those payments 
Si with any reservations? A. Yes. 

Q. Were those reservations in writing? 
A. Yes, and I think each letter trans¬ 
mitting a check in payment of the rent re¬ 
served whatever rights we might have had 
by reason of the facts to which we have 
referred. 

Q. I show you this writing and ask if 
you can identify it. A. It is a letter 
dated August 30, 1951 by Boomhower, Inc. 
to Mr. Grindley. 

Q. Whose signature is on that document? 
A. Mr. Wallace Rickman, our auditor or 
accountant or bookkeeper. 

Q. Do you recognize his signature? A. 
Yes. 

Q. You identify it as Mr. Rickman’s 
signature? A. Yes. 

MR. CAVINESS: We offer this in evidence 
as Plaintiff’s Exhibit No. S. 

* * # 

BY MR. CAVINESS: 

Q. Mr. Benton, from the date of 
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August 30th and thereafter, did you make 
any payments of rent which were not ac¬ 
companied by a letter containing similar 
reservations? A. I am not too sure. 

There might have been one or two letters 
that did not contain that specific reser¬ 
vation, but I had directed my man that 
whenever transmitting a check to Mr. 
Grindley, to be certain to express that 
reservation.* Sometimes I didn f 't even sign 
the check but I think most of them were 
signed by me and then the auditor would 
write the letter of transmittal. 

Q. And at least so far as you know, all 
of the letters contained a similar reserva¬ 
tion, is that correct? A. That is my be¬ 
lief and best understanding. 

Q. I show you this letter, Mr. Benton, 
and ask you if you can identify it. A. 

It is a letter dated September 8, 1951, 
signed by me as president of Boomhower, 

Inc. to Mr. Grindley stating, in effect, 
that we could not accept the position as 
expressed in his letter of August 23th and 
renewing our demand for correction of de¬ 
ficiencies. 

MR. CAVINESS: We offer this in evidence 
as Plaintiff T s Exhibit No. 9* 

J$t # 5(C 

8 3 BY MR. CAVINESS: 

Q. Mr. Benton, did there come a 
time in the latter part of 1951 or 1952 
when you began to make efforts to sublease 
this building? A. Yes. 

Q. Will you describe those efforts 
briefly for the Court? A. I don’t remem¬ 
ber when I first undertook to endeavor to 
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sell or assign or sublet the lease, but I 
did advertise the building for rent. I 
consulted Shannon & Luchs and a friend I 
have there. The lease was, in effect, 
offered to Doctors Hospital without re¬ 
sults and later, upon advertising the 
property for rent — I believe that is the 
way it happened — Mr. Lavine purchased 
the lease. 

Q. First let me ask you this question, 

Mr. Benton: For what period of time did 
you have that building, in effect, on the 
market while you were trying to sublease 
it? A. Well, it was generally known by 
my manager that I was interested in seek¬ 
ing to get out of the lease, that is to 
say, I wanted a better place to operate 
from. I would say over the year preceding 
the date of September 1, 1952, when Mr. 
Lavine commenced his occupancy. 

# # * 

$5 THE COURT: The pretrial order 

states: 

"Plaintiff will produce the original 
assignment of lease to the District Dental 
Supply Company which may be received with¬ 
out formal proof, subject to objections as 
to relevancy and materiality." 

THE WITNESS: I have a copy if that will 
help the Court, and we can compare it quick¬ 
ly to see if it is the same. 

May I speak to my counsel. Your Honor? 

THE COURT: You may. 

BY MR. CAVINESS: 

Q. Mr. Benton, I show you this writing 
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and ask you to identify it. A. This 
document is an agreement between Mr. Louis 
L. Lavine and Boomhower, Inc., dated 
August 8, 1952, and accepted by Boomhower, 
Inc. on August 11, 1952. 

Q. Is this the assignment to which you 
previously referred? A. It is the agree¬ 
ment between the parties by which, amongst 
other things, Boomhower, Inc. did agree to 
make an assignment of its lease to Mr. La- 
vine and the agreement here does contain 
an assignment to Mr. Lavine. 

MR. CAVINESS: We would like to offer 
this as Plaintiff’s Exhibit No. 10. 

# * # 

86 BY MR. CAVINESS: 

Q. Mr. Benton, how did you first 
become acquainted with Mr. Lavine, 
the assignee of this lease? A. I believe 
that he or someone for him — I have for¬ 
gotten the name of the gentleman who was 
an accountant — telephoned me in New 
Jersey and indicated their interest in 
having the premises for their purposes of 
a dental supply sales house and thereafter 
I met Mr. Lavine, I believe in Washington, 
and we undertook the negotiations result¬ 
ing in this instrument which the Court is 
now reading. 

Q. Was Mr. Lavine referred to the build¬ 
ing or was the building brought to his atten¬ 
tion by Shannon & Luchs? A. No. It is 
my understanding they read the ad- 

87 vertisement, came over and saw the 
building and got immediately in¬ 
terested. 
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Q. Read the advertisement where, in the 
newspaper? A. In the Washington Star* 

Q. Which you had placed in the news¬ 
paper? A. Or probably caused to be placed 
in the newspaper. 

Q. What date was that? A. Well, it 
was probably late in July or early in 
August. 

Q. Was Mr. Lavine then in the dental 
supply business? A. Yes. 

Q. Do you know where his store was then 
located? A. At an office building on the 
second floor, I believe, at Vermont Avenue 
and L Street in a medical building at that 
point on the southeast corner. 

Q. Did it appear to you from your dis¬ 
cussions with Mr. Lavine and this account¬ 
ant, whom you have referred to, that they 
were unusually anxious to obtain this 
building? A. I am sure that they were by 
reason of the kind of negotiations con¬ 
ducted and the swiftness with which we 
came to a satisfactory agreement. * 

Q. One portion of this instrument grants 
to Boomhower, Inc. a bonus, does it not? 

A. Yes. 

Q. And how did that bonus come 
SS about? 

MR. RIORDAN: Just a minute. What 
do you mean, the $500? 

THE COURT: What do you refer to, the 
$500 or $3,600? 

MR. CAVINESS: To the $500, Your Honor. 

MR. RIORDAN: There are two bonuses in 
there. 

MR. CAVINESS: One is more a collateral 
contingency or something. 
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BY MR. CAVINESS: 

Q. I am speaking now of the $500, Mr. 
Benton. How did that come about? What was 
the purpose of it? How did it happen that 
you were able to obtain such a figure? 

MR. RIORDAN: It doesn’t say "bonus.” It 
says "price." 

THE COURT: That is the reason why I was 
asking what the bonus was. 

BY MR. CAVINESS: 

Q. I will correct my statement to say 
the price in my prior question. How did 
the $500 price come about? A. Well, the 
lease or its primary term, would have ex¬ 
pired, if I recall rightly, in three years 
— it is in evidence — on February 1, 1954* 
There was a right of renewal for an addi¬ 
tional period of two years at an increased 
rent of $300. Mr. Lavine wished to make — 

MR. RIORDAN: You said "of $300." You 
mean "to $300." 

THE WITNESS: Up to $300 per month. 

MR. RIORDAN: That is right. 

89 THE WITNESS: For the two years’ 

option expiring January 31, 1956, I 
believe. 

Mr. Lavine wanted to make very im¬ 
portant improvements in the property but 
would not do so unless he had some reason 
to expect that he would have a longer term 
of at least an additional three years after 
January 31, 1954* Therefore, he was will¬ 
ing to pay the $500 price for taking the 
assignment of the lease and agreed to pay 
the rental and agreed to pay an additional 
sum of $ 3,600 if I procured an extension 
of the existing lease or a new lease for 
an additional period of three years. 


It appeared from what he did say to 
me that he had great confidence in the 
future of that immediate area for a med¬ 
ical or dental supply house. That area 
is largely occupied by doctors and den¬ 
tists and that particular building does 
not have ordinary commercial value. It 
is the only commercial place on that side 
of the street within the block of lSth 
to 19th Streets and, having planned to 
make these important improvements in the 
property, Mr. Lavine wished to have some 
reason to expect that he could, at his 
option, remain there for an additional 
period of three years or until 1959, I be¬ 
lieve. 

. # # £ 

90 THE COURT: I notice this agreement 
has something in here about a shade 
shop paying $75 a month. When did 

they go in? 

THE WITNESS: Yes, Your Honor. I per¬ 
mitted them to take the warehousing over, 
or garage building, as the case may be, as 
was. I think our agreement states that 
in quotations. 

THE COURT: It states "As is." 

THE WITNESS: We gave it to them as is 
and without representations of any kind. 

THE COURT: When did that begin? 

91 THE WITNESS: I think their first 
rental payment was August 1st, for 

the month of August. It might have also 
been for the month of July. 

THE COURT: August of what year? 

THE WITNESS: 1952, just before Mr. La- 
vine took over the assignment of the lease 
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and my assignment to Mr. Lavine was made 
subject to whatever rights the shade shop 
had as a tenant, as is, of the warehousing 
building. 

THE COURT: I haven’t read this agreement 
yet. Are they still there and do they pay 
you the $75? 

THE WITNESS: No, they pay that to Mr. 
Lavine commencing September 1, 1952. 

THE COURT: So that reduces their rent 
in effect to $200? 

THE WITNESS: That is right, and that 
was a very, very fortuitous transaction in 
making this transaction with the shade shop. 

BY MR. CAVINESS: 

Q. In making the arrangement with the 
shade shop, did you indicate to them that 
there was no occupancy permit available 
for that building? A. I believe that I 
did. I told them of the limited use that 
we had made of the building. 

THE COURT: Did they get an occupancy 
permit? 

THE WITNESS: I don’t know but I believe 
that they did not. I think I inquired 
92 of Mr. Gardella and that he informed 
me that he had not procured one. 

BY MR. CAVINESS: 

Q. But they are using the building in 
some way at this time, are they not? A. I 
believe so. 

Q. Do you know whether the shade shop 
has subleased a part of the building? A. 

I don’t know but I have heard something to 
that effect. 

Q. Have you looked at the building in 
the rear of 1826 K recently? A. Yes. 


Q. Did you see any signs posted upon 
it? A. Yes. 

Q. Do you recall the names that were 
shown on those signs? A. Yes. Mr. La- 
vine has his sign up on the rear of that 
building, very properly, I am sure. 

Q. You don't recall any other signs? A. 

I believe there is a Shade Shop sign up 
there. It was locked when I saw it sev¬ 
eral days ago and I don't know what the 
interior is. 

Q. All right. So when the lease was 
made to Mr. Lavine, the net rent to him 
was, in effect, for the front building, 
$200, was it not, per month? A. 

93 That is my belief and understanding, 
yes. 

May I correct the statement about 
the signs in the rear? 

Q. Yes. A. Or the subleasing. I be¬ 
lieve that the Shade Shop did obtain per¬ 
mission from me to sublet their rights 
to the American Railway Express Company 
and that I gave that consent without ob¬ 
ligation on my part. I studiously avoided 
any such obligation. 

Q. Do you have any personal knowledge 
as to any arrangement between the Shade 
Shop or the third lessee? A. No, except¬ 
ing as might be contained in the written 
permission I gave and I believe that the 
American Railway Express has lent some 
money to the Shade Shop and thus, under 
the arrangements they made, it is necessary 
that the American Railway Express be the 
nominal occupant of that building and an 
employee of the Shade Shop is acting in 
behalf of the American Railway Express as 
an employee of the American Railway Express 
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in gaining access and exit from that build¬ 
ing. 

THE COURT: Is there any copy of the 
agreement between the Shade Shop and Boom¬ 
hower Inc. ? 

THE*WITNESS: I think I have a copy. Your 
Honor. 

MR. CAVINESS: Do you have it here? 

THE WITNESS: Yes, I believe so. 

THE COURT: It is just about time to re¬ 
cess anyway for lunch and we will 

94 take an hour this time, until 1:30, 
and then you can get together any 

papers that you need. 

J. 

95 DIRECT EXAMINATION (Resumed) 

BY MR. CAVINESS: 

Q. Mr. Benton, I show you this writing 
and ask you to identify it. A. There are 
three sheets of paper; one dated June 14, 
1952, being an offer by Catherine J. 

Sammons to Boomhower, Inc. and accepted 
by Boomhower, Inc. providing for the sub¬ 
letting of the warehouse. 

The second document is dated June 27, 
1952, signed by Miss Sammons, agreeing to 
the right of Boomhower, Inc. to terminate 
such use on written notice of three months 

THE COURT: Since this was mentioned, I 
have had an opportunity to read this No. 

10. There is a very complete description 
in paragraph 2 of Exhibit No. 10, so that, 
unless you want that to go in, some one of 
you — 
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CROSS EXAMINATION 


BY MR. RIORDAN: 

Q. Mr. Benton, you are an attorney-at- 
law, are you not? A. Yes. 

Q. Are you a member of the bar of the 
District of Columbia? A. Yes, Sir. 

Q. Are you a member of the bar of 
9# the State of New York? A. Yes, sir* 
Q. Where is your office? A. 535 
Fifth Avenue, New York City. I have been 
out of Washington, however, except short 
periods since 1927* 

Q. How long have you been a member of 
any bar? When were you admitted to the 
first bar? A. 1921, in this court. 

Q. In addition to being a member of the 
bar, you have engaged in various business 
over the years, have you not? A. Some 
businesses, yes, sir. 

Q. And you have either engaged in leases 
yourself or else you have drawn leases for 
clients involving rental and lease of real 
estate, is that correct? A. Yes. 

Q. Would you say that it is quite a num¬ 
ber of leases you have participated in, 
one way or another? A. No; I wouldn*t 
say that I have been engaged in respect to 
a great many of them because I have not 
been a real estate lawyer. 

Q. Boomhower, Inc., that is an active 
company? A. It is not now active. 

Q. Boomhower T s office is in New York, 
is it not? A. That is the mailing address 
or, rather. Short Hills. Some mail 
99 comes to me in New York. 

Q. You, yourself, sublet this rear 
building we have been terming the garage; 
you, yourself, sublet that to the Shade 
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Shop, or Mrs. Sammons, trading as the 
Shade Shop, in June of 1952, is that cor¬ 
rect? A. I think it was effective July 
1st. The letters will show. 

Q. In other words, you had the Shade 
Shop in there as a subtenant before Mr. 
Lavine took the lease over, before you 
assigned your lease to him? A. The effect¬ 
ive date of their occupancy was before, 
yes, but whether they moved in I don’t 
recall. 

Q. And you knew also that not only was 
the Shade Shop in there but that the Amer¬ 
ican Express field warehousing corporation 
was using the premises for field warehous¬ 
ing only, and I am reading from the lease. 
You knew that, didn’t you? A. Yes, I 
knew it. 

Q. I mean you were down here six days 
a month. You kept some finger on Boom- 
hower’s goings on, didn’t you? A. I con¬ 
ducted some — 

Q. In other words, you are entirely 
responsible for what happened? A. For 
Boomhower, that is right. 

Q. After you brought up the District 
inspector, he gave you some information 
that made you know, if you didn’t 
100 know already, or, rather, he made 
you think that the back building 
had to have some sort of occupancy permit, 
is that right? A. I thought so, yes. 

Q. You knew all the time that this Shade 
Shop and the American Express had no oc¬ 
cupancy permit; you knew that, did you 
not? A. I did not know, no. They might 
have gone to get one after they took my 
agreement, for all I know. I don’t know. 

Q. Did you ever take the trouble to 


find out? A. No, sir. 

Q. Were you interested? A. No, for 
these reasons — 

Q. I don’t want your reasons. Were you 
interested? A. Well, I think the reasons 
are very important. 

Q. I don’t think so. Anyway, your 
attorney can find out later but you say 
no. 

In this assignment which you exe¬ 
cuted with Mr. Lavine, you did receive 
$500? A. Boomhower, Inc., did. 

Q. I should say Boomhower, Inc. I say 
"you" and I take that back. I mean Boom¬ 
hower, Inc. received $500 and in addition 
to that, Boomhower received $625 for the 
last three months’ rent, didn’t they? A. 
Yes. 

101 Q. You have no more claim to that, 
do you? A. No. 

Q. In addition to that, isn’t it true 
you insisted, seeing that this man wanted 
a longer lease, that this provision be 
put in there whereby you would be paid 
$3,600 if you could obtain for them a 
three-year extension, that is, from 1956 
to 1959? You insisted on that, didn’t you? 
A. There had been verying negotiations 
between Mr. Lavine and Boomhower and what 
you now speak of as being stated in the 
agreement is the culmination of those 
negotiations by two business men. 

Q. You were the originator of the idea 
and insisted that it go in, didn’t you? 

A. I got all that I could for the rights 
I gave up. I think there were various com¬ 
promises and just that particular phase, I 
don’t recall. Maybe Mr. Lavine did. 

Q. You have an interest of $3,600 to you 
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if you can succeed in getting another 
three-year extension on this lease for the 
assignee, is that right? A- I think that 
is correct. 

Q. And this assignment dated August 8th 
and effective September 1st, I mean that 
is the correct date, is it not? A. I 
think so. 

Q. 'P he Shade Shop did pay you $75- That 
is the amount of rent you had received per 
month from the Shade Shop. I mean that 
is the total rent you received, is 
102 it not? A. Yes, for July and 

August, as I recall, each month. 

Q. You claim in your complaint that, 
due to the defective heating of these 
premises and due to the fact that you did 
not have a proper use of the rear building, 
you allege that the fair and proper rent, 
instead of being $275 should be $150, is 
that right? A. That is correct. 

Q. Now, I show you a letter on your 
stationery that you wrote to Ambrose L. 
Grindley on August 14th and I am going to 
read you the date, "1959- n You were a 
little ahead of yourself, weren’t you? 

THE COURT: 1959? 

THE WITNESS: That is an obvious typo¬ 
graphical error. 

BY MR. RIORDAN: 

Q. Because the next one shows 1952. 

You meant August 14, 1952 — A. May I 
see the letter? 

Q. But that is 1959* Is that your 
signature? A. Yes. 

Q. And that letter on the back, the 
attachment there, that is also the letter 
you wrote to the owner of the property in 
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Turkey, is that right? A. Yes, that is 
the copy I sent to the gentleman in Greece 
and a copy of which was sent to Mr. Grind- 
ley. 

MR. RIORDAN: May I have this mark- 
103 ed as Defendant’s Exhibit for identi¬ 
fication, or do you want to put it 
in evidence? 

MR. CAVINESS: I have no objection. 

MR. RIORDAN: May I offer it as an ex¬ 
hibit then? 

THE COURT: That is admitted as Defend¬ 
ant’s Exhibit 1. 

(The documents referred to were marked 
as Defendant’s Exhibits 1-A and 1-B and 
received in evidence.) 

BY MR. RIORDAN: 

Q. Mr. Benton, this building which you 
have alleged in your pleadings was worth 
$150, and I suppose you claim today that 
is still the right figure, in August of 
1952, you tried to persuade the owners to 
give an additional lease which would ex¬ 
tend away up to 1959 at a price of what¬ 
ever price you set there, I think it is 
$275. That is right, isn’t it? A. I 
think the figure is'.$300. Yes, it was dis¬ 
tinctly to the interest of Boomhower, Inc. 
to obtain an extension of three years of 
the lease or an option. 

Q. In other words, it was all right for 
somebody else to pay the high rent for the 
building but it was not all right for Boom¬ 
hower, is that the idea? A. Sure, if he 
wanted to, as Mr. Lavine did. He had a 
peculiar need for the building and it had 
a value to him. 
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104 Q. Before you leased the premises, 
you saw it at least three or four 
times with Mr. Grindley and also 

with the deceased owner, Mr. O’Hanides, 
did you not? A. I don’t think it was 
three or four times. I saw the building 
certainly two times and probably three. 

Q. And they gave you a key so you 
could see it by yourself, didn’t they? A. 

I don’t remember that event. 

Q. You won’t say whether you had a key 
or not? A. No, but I think maybe some of 
our men had a key or if I had it, I gave 
it to them. 

Q. When you saw the building, before 
you entered into the lease, it was satis¬ 
factory for what you wanted it for and 
you leased it. You entered into this 
lease without anybody, as you say, twist¬ 
ing your arm or giving you any sales talk. 

It was a perfectly free — A. No, there 
was a lot of sales talk* Mr. O’Hanides 
was as fine a salesman as anybody who came 
down the street, and I had innumerable 
conversations with him before and after. 

Q. You wouldn’t consider yourself as a 
setup, would you? A. I have no particular 
pride. I feel I am intelligent and not 
too good a business man. 

Q. Can you show any place in this lease 
at all that obligates the lessor to make 
any structural changes in the building in 
any way, shape or form, either in the back 
building or the front building? A. 

105 In the fourth full paragraph on page 
2 of the lease is a warranty. That 

had been the subject of some considerable 
discussion between the lessor and the lessee 
and Boomhower, Inc. insisted upon that 
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provision and that provision is an express 
warranty by Mr. 0 T Hanides that the heating 
system, the structure and the roofs of 
both buildings, the plumbing and lighting 
system are now or will be promptly placed 
in good and safe condition and sufficient 
and sanitary for the uses intended, which 
Mr. O’Hanides so well knew and that he 
would make such repairs thereto as are 
necessary, to do what? To achieve suffi¬ 
ciency of the structure for the purposes 
and uses intended by the lease, and I re¬ 
gard that as all-embracing and that Mr. 
O’Hanides and Mr. Grindley knew full well 
what that meant and what was required and 
that they breached that agreement by fail¬ 
ing promptly to do those things that were 
necessary to put the heating in such shape 
that it would give us normal heat, and 
that they did not do it. 

Q. I asked you about structural changes 
and you haven’t said a word about those 
yet. A. That follows. 

Q. Let’s go back to the garage. In 
order to do what you wanted the District 
of Columbia to have done so you can use it 
for a garage or store cars, there had to 
be some structural changes, isn’t that 
right? 

106 * * * 

Q. There is no trouble with any heat in 
the garage or no trouble with any plumbing 
in the garage. There is no trouble with 
anything in the garage except structural 
so you could use it as a public garage or 
for storage purposes, is that right? A. 
Not a public garage; for the use of 
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Boomhower. 

Q. The reason the District of Columbia 
inspector came up there is because you or 
somebody in the organization sent for him, 
isn’t that right? A. So help me, it is 
my very clear memory that when he came in 
the building I was a little alarmed be¬ 
cause I was afraid I wouldn’t be able to 
open the door. He came, as I recall, as 
a complete surprise to me. Whether a 
certificate for occupancy had been filed — 

Q. Whether the certificate had been • 
filed by one of your employees? A. It 
might have been. 

Q. In other words, one of your employees 
went over your head and filed an applica¬ 
tion — A. No, I haven’t said he went 
over my head. 

Q. One of your employees did it but 
you don’t know anything about it? A. I 
may know about it. 

Q. Do you know about it? Do you know 
about it? A. Yes, I know of one appli¬ 
cation that was filed. 

Q. In other words, you do know, then, 
that the origination of the District In¬ 
spector coming to the place was somebody 
in your organization had him come out 
there, is that right? A. No. I think 
you will find that he came first and 
thereupon, when I was on notice of what 
was to come, we applied for an occupancy 
permit, lest we be engaged unwittingly in 
some activity in violation of the law 
that would subject this little company 
to ruination. 

Q. Did you have the same quals about 
letting the Shade Shop go in there? A. I 
informed them of the conditions and saw 
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to it they knew the conditions. 

Q. The Shade Shop went in and agreed 
to pay you $75 a month. Did you take the 
same trouble to go to the District of 
Columbia Inspector’s office and find out 
if they had an occupancy permit? A. Did 
you say ”would you” or ”did you”? 

Q. Did you, when the Shade Shop 
108 went in there and occupied the build¬ 
ing and agreed to pay you $75 a month 
and you knew the American Express Company 
was using it for storage purposes, with 
your great advocacy for your little com¬ 
pany, did you take the trouble to go to 
the District Building and find out if they 
had an occupancy permit or had made appli¬ 
cation for one? A. No, I didn’t because 
the requirements of the law in that re¬ 
spect were not as clear to me in that re¬ 
spect and because this business organiza¬ 
tion took the right to use that place as 
specified in the letter giving them that 
right, whatever rights as may be obtained 
under the terms of the leaseholder and it 
was sold to them as is. 

Q. You did know, according to your tes¬ 
timony, that there was some question about 
occupancy permits, didn’t you? A. Yes, 
sure. 

Q. But still and all, you didn’t go 
down and check on the Shade Shop’s occu¬ 
pancy rights, did you? A. No, I did not. 

Q. You knew, of course, according to 
this assignment that the American Express 
Company was using it for storage purposes? 
A. I knew they intended to and perhaps 
when the American Express name was put on 
the door, I then probably saw it. 

$ # # 




REDIRECT EXAMINATION 


3Y MR. CAVINESS: 

Q. Mr. Benton, on cross-examination you 
were asked whether you were interested in 
whether or not the Shade Shop had an occu¬ 
pancy permit and your answer was no. You 
were not permitted to give your reasons. 
Would you now state your reasons why you 
were not interested? A. Conversations 
culminating in the written agreement be¬ 
tween the Shade Shop and Boomhower, Inc. 

were such that, in my opinion, the 
111 Shade Shop was on full notice of the 
dangers of using the rear building 
for any purpose and they did undertake, by 
their statements to me, to bear that risk, 
whatever it was, whether or not they were 
able to get an occupancy permit; the clear 
inference being, and I so understood, that 
if it were necessary to get a certificate 
of occupancy, they would get it and they 
were willing to run the risk that they had 
known about it and, therefore, as the 
building had been sublet to them upon the 
express understanding that it was as is, 
it meant, in my comprehension, that a risk 
was intended and that they knew what they 
were getting and what the responsibilities 
were and, therefore, I felt under no duty, 
and that I had no interest whatever in 
ascertaining whether or not they had to get 
a permit. 

Q. Did you consider that after the sub¬ 
lease was made to the Shade Shop, Boom- 
hower, Inc. had no further liability or 
no further interest in connection with the 
use and occupancy of that building? A. That 
is correct. * * * 
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113 WALLACE R. RICKMAN was called as 
a witness by the plaintiff *** 

Q. Mr. Rickman, were you employed by 
Boomhower, Inc- during the years 1951 and 
1952? A- During *51, part of the year. 

Q. Will you describe for the Court the 
condition of the heating facilities within 
the building occupied by Boomhower, Inc. 
at that time? A. The heating was very 
bad. Naturally, I didn’t notice it until 
the end of the period that I was there. 

I was there from June until November 15th, 
October and November were the months that 
I noticed the lack of heat, quite a lack 
of heat. 

Q. And was it particularly uncomfort¬ 
able during those months? A. Yes, 
definitely uncomfortable. 

Q. Was it sufficiently uncomfortable 
that it caused you to lose any time from 
your work? A. Yes. 

Q. In what way? Will you describe for 
the Court how it affected your work? A. 

Well, from time to time I would get 

114 up from my desk and walk to the 
front of the building where the 

direct draft of the heat was coming and 
stand there and warm my hands so I could 
use the typewriter and use my pencil and 
write, and in going across the street to 
get a hot cup of coffee and so forth. 

Q. Can you testify, Mr. Rickman, as to 
approximately what percentage of your 
efficiency or your time was lost by reason 
of the heating conditions in that building? 
A. Well, yes. 

Q. Do you have a firm enough recollect¬ 
ion to state any definite percentage, or 
approximate percentage? A. Yes; I can 
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make a safe estimate of at least one hour 
a day* one out of the eight hours a day 
being 10 to 15 per cent* 

Q. Was lost because of the cold condi¬ 
tion inside the building, is that correct? 
A. Yes* 

Q* Mr. Rickman, did the sound caused 
by the heating system have any effect 
upon your ability to work and the effi¬ 
ciency with which you worked? A. Yes, 
it did. It interfered with phone conver¬ 
sations, in taking orders. Actually, the 
time spent on the phone was small and it 
was in taking orders. I made no calls on 
115 customers and so forth. I was 

basically on the books themselves. 
The noise itself was not of a sub¬ 
stantial hindrance to my efficiency. 

Q. It was simply an annoyance, is 
that your testimony? A. Yes. 

Q. Mr. Rickman, I show you this writ¬ 
ing and ask you if that is your hand¬ 
writing on that sheet. A. Yes. 

MR. CAVINES3: I would like to have the 
witness testify and use this for the 
purpose of refreshing his recollection. 

THE COURT: Very well. 

BY MR, CAVINESS: 

Q. Mr. Rickman, what do the figures on 
that sheet represent? A. They represent 
the gas bills, Washington Gas Light 
Company, for the period February 23, 1951, 
through July 24, 1952. 

Q. First let me ask you this: Were 
you the bookkeeper for Boomhower, Inc. 
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while you were working there? A. Yes* 

Q. Have you inspected all of the books 
of Boomhower, Inc. recently? A. Yes. 

Q. You have familiarized yourself with 
the bookkeeping entries and the bills, 
the gas bills, particularly over this 
116 period of time? A. Yes. 

Q. Can you tell the Court, from the 
figures on that sheet, what were the 
months during which the heating unit was 
in operation in this building? A. The 
months — 

MR. RIORDAN: Did I understand this 
young man to say he only worked there 
two months? 

How long did you work there? 

THE WITNESS: June through November. 

MR. RIORDAN: Six months. Is he going 
to testify about 18 months of gas bills? 

MR. CAVINESS: Let me predicate the 
question then with this. 

THE COURT: He said he was the book¬ 
keeper. 

MR. RIORDAN: He is testifying as the 
bookkeeper? 

MR. CAVINESS: He has testified also 
he is familiar with the books to date of 
Boomhower. 
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MR. RIORDAN: Is he a bookkeeper? 

MR. CAVINES3: Yes. 

MR. RIORDAN: All right, go ahead. 

BY MR. CAVINESS: 

Q. Can you tell from the figures on 
that sheet which months, during that period 
covered by those figures, the main heat¬ 
ing system was in operation? A. Yes. 

Q. How can you tell that, Mr. 

117 Rickman? A. From the size of the 
gas bills here, 

Q. Is there a distinct difference be¬ 
tween the summer months or the warm months 
and the winter months? A. Yes, sir. 

Q. And how many of the months there on 
that sheet was the main heating unit in 
operation? A. Twelve. 

Q. Twelve — what period does that 
cover? A. Twelve out of eighteen. 

THE COURT: Which 12 were they? 

THE WITNESS: Starting with February, 
1951, March, April and May. 

BY MR. CAVINESS: 

Q. The heating unit was on? A. I 
used May simply because of my own ex¬ 
perience and my experience with the gas 
company in what they determine the eight 
months for budgeting gas. 

THE COURT: What other months did you 
use? 
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THE WITNESS: Starting -with the fall of 

1951, I used October, November, December, 
January, February, March, April and May. 

3Y MR. CAVINESS: 

Q. The figures on the sheet indicate 
118 that the main heating unit was used 
during all of those months? 

A. Yes. 

Q. What is the maximum monthly bill 
during those months? A. $ 63 .42. 

Q. In what month? A. January 25, 

1952, through February 26th of 1952. 

Q. And during how many of the months 
did Boomhower, Inc. pay more than $40 
for its gas bill? A. Five. 

Q. Five out of eighteen? A. Five out 
of the twelve heating months. 

Q. What was the average cost during 
the heating months or the winter months 
of heating the building? A. $31*29. 

Q. That is considering the winter 
months only? A. Yes, the eight winter 
months. 

Q. What did you say the figure was? 

A. $31*29* 

THE COURT: What did you say this $31.29 
represents? 

THE WITNESS: The average heating bill 
per month. 

THE COURT: For what months? 

THE WITNESS: Using the eight winter 
months of October, November, December, 
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January, February, March, April and May. 
I had a 12-month total there which I 
averaged. 

%*. *•« *•# 

>)* 


119 BY MR. CAVINESS: 

Q. You have included what months? 

A. February, March, and April of 
1951; October through April, 1951 and 1952, 
omitting the month of May. 


120 What was the total payroll of 

Boomhower, Inc. for those months? 

A. $17,661.86. 

Q. And what the average number of em¬ 
ployees during those months, or do you 
have that figure^ A. For February, 

March, and April, I have that figure and 
it averages seven. 

Q. February, March, and April, of what 
year? Ac 1951* 

Q. Co you have the figures on the 
winter of 1951 too? A. No, I don't, but 
I believe it to be five.- 

Q. It would be less than the 1951 
figures? A. Yes 0 

Q. And seven during 7 51, the tail-end 
of the winter, 1951, and five in the 1952 
winter, as an average? 

V* jjr 

Q. Tell us again when you went there. 

A. June, 1951. 

Q. And you worked there until November, 
is that right? A. That is right. 


Q. You say the cold months, when you 
suffered from the cold inside there, were 
the months of October and November? 

A. Yes. 

Q. And you think you lost about an hour 
a day off from your work time? A. Yes; 
at least that. 

Q. Of course, you worked there in the 
daytime all the time, did you not? In 
other words, it was day work you did? 

A. Yes. 

Q. Have you given any consideration to 
what we call Indian Summer, when warm 
days come and I mean sometimes hot days? 

A. Yes. 

Q. And the heat wouldn T t be on then, 
would it? A. No, not when it wasn’t 
needed. 

Q. Did you have to go across the 
street to warm yourself up on those warm 
Indian Summer days? A. No. 

Q. Nor warm your hands? 

123 A. No, not on warm days. 

Q. What you really needed was a 
drink of cold water, wasn’t it? 

A. (No response.) 

MR. RIORDAN: That is all. 

Q. Mr. Rickman, when you made your 
estimate of between 10 and 15 per cent 
of your time being lost, had you taken 
into account the Indian Summer days that 
you have just been inquired about? A. 

Yes, naturally I didn’t assume the six 
months’ period I was there that I lost 
or 15 per cent, but only in the cold 
weather. 
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124 LEC H. BROWN 

Was called as a witness by counsel 
for the plaintiff 

DIRECT EXAMINATION 

BY MR, CAVIHESSs 

Q. What is your name and address, 
please? A. Leo H. Brown, 7440 Georgia 
Avenue, Northwest* 

Q. Mr. Brown, were you employed by 
Boomhower, Inc. during 1951 And f 52? A. 

Only part of 1951* 

Q. And what period of time was that? 

A. In the year of f 51 I was there from 
the first day of the year until approxi¬ 
mately April 28thc 

Q. April 28th of 1951? A. 1951. 

Q. What was your capacity with 
Boomhower? A. Bookkeeper. 

Q. Were you present at any of the dis¬ 
cussions between Mr. Grindley and Mr. 

Benton concerning the leasing and 

125 facilities available at 1826 K Street, 
Northwest? A. I wasn*t directly 
involved in the discussions. How¬ 
ever, I was present on the premises when 
Mr. Grindley and Mr. 0 Y Hanides were dis¬ 
cussing the lease with Mr. Benton. 

Q. Were you ever present or did Mr. 
Grindley ever say to you anything about 
the use of the building in the rear of 
1826 K Street for garage purposes, for 
the parking of automobiles? A. Yes, it 
was my understanding from Mr. Grindley 
that a car could be put into that build¬ 
ing. 

Q. A car? A. At least a car and 
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possibly two. 

Q. Did he tell you that personally? 

A. Yes, sir. 

Q. And do you recall for certain 
whether he told you you could park one 
car there or two cars there? A. As I 
recall, two cars were mentioned as being 
possibly put into this building, that it 
was possible to put in two cars. 

Q. Did Mr. Grindley mention to you the 
possibility of parking another, a third 
vehicle in back of the building? A. Yes, 
sir. 

Q. And where was that supposed to be 
parked, Mr. Rickman, do you remember 
that? A. Alongside the rear of the 
building, in the direction well, assuming 
126 this (indicating) to be the rear 
of the building, the car could be 
parked in that manner. 

Q. Mr. Brown, you were employed there 
during the last few winter months of 1951, 
were you not? A. Yes. 

Q. That would be 1950 and f 51? 

A. Yes. 

Q. Would you tell the Court what the 
condition of the heating system was dur¬ 
ing your tenure there? A. Yes. When I 
was there in the winter of 9 50 — *51, I 
had to leave my seat in the main section 
of the rear building and stand in the 
front near that heater so I could be 
warmed up. On many occasions I had to 
use the typewriter and if 1 had cold hands 
I found they wouldn ? t work. I found 
that many times it was necessary to go 
to the front of the building and get 
warm and many times it was necessary to 
put on a coat. 
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Q. Did you find it necessary to put on 
your overcoat in that building? A. At 
least three or four times. 

Q. Mr. Brown, can you give the Court 
an estimate of the percentage of your 
time during those winter months that was 
lost or wasted by reason of this experience 
that you have described? A. I would say 
approximately one hour out of eight of 
127 the working hours of the day. 

Q. That you spent on each of the 
cold days? A. Not physically 
occupied at my job. 

Q. And that time was consumed in warm¬ 
ing up in the front of the store? A. 
Warming up or going around the corner for 
coffee or some such. 

CROSS EXAMINATION 


BY MR. RIORDAN: 

Q. Mr. Brown, before you took the 
stand today, when you testified about 
going out for coffee and moving around, 
did you talk this case over with anybody? 
128 A. No, sir* 

Q. You never mentioned it to any¬ 
one at all? A* No, sir. 

Q. You never talked to Mr. Rickman? 

A. Not about the case. 

Q. Did you talk to him about your 
hands being cold and your walking around? 
A. No, sir. 

Q. Did you talk to him about the fact 
that you had to walk over and get your¬ 
self heated up by standing in front of 
the building? A. No, sir. 

Q. Did you talk to Mr. Grindley about 
it? A. Not that I recall. 
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A, Not that I recall. 

Q. Where did you talk about the lease? 

A. While we were still at 1776 Columbia • 
Road, I believe. 

Q. Your first testimony before your 
lawyer suggested other things to your 
mind was that Mr. Grindley said a car 
could be parked there, is that right? 

A. I said one or two. 

129 ~ # # ate £ 

THADDEUS G. BENTON 

Was recalled as a witness. 

O* 

V *Y* <Y‘ *!*• 

130 BY MR. CAVINESS: 

Q. Did you investigate the price 
of renting parking space in this area 
during this time? A. Yes. 

Q. Do you know what the nearest parking 
lot to 1826 K Street charges, the charge 
during 1951 for parking? A. I was informed 
by their attendant that it would cost $15 
a month to have parking privilege in a 
month. 

Q. Did you make like inquiries about 
other parking lots in this vicinity? 

131 A. Yes. There was another one near 
L. They stated their various prices, 
depending upon the amount of use of 
the automobile. 

Q. The number of times you went in and 
out? A. That is right. 

Q. What was the price quoted at that 
parking place? A. The indication was 
that the cheapest I could have it for was 
$15 a month. 




88 A 


THE COURT: Your personal car or the car 
of the plaintiff corporation? 

THE WITNESS: I used the plaintiff 
corporation*s car occasionally and my 
personal car on other occasions, but I 
would walk in the main quite frequently. 

BY MR. CAVINESS: 

Q. Did you have your own car in the 
District of Columbia during this T 51 and 
*52 period? A. At times, but not at all 
times. 

Q. Would you have entered into the 
lease here in issue had you known the 
heating system to be in the condition it 
actually was in and the rear building to 
be in the condition it was actually in? 

A. No, I would not have entered into 
that lease under those circumstances. 

MR. CAVINESS: That is all. 

jyl 'r,' 

132 BY THE COURT: 

Q. Did the corporation own a car 
in its own name that it used in the 
District of Columbia at the time involved? 

A. Yes, it did, part of the time involved, 
Your Honor, about July or June, *51, through 
to September, *52. It owned a very fine 
Ford station wagon. 

Q. That is the vehicle you have spoken 
about? A. That is the one that I used 
on rare occasions. 

Q. Just one that the corporation owned, 
one? 
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133 A. Yes, but all of the salesmen 

had to have their own cars because 
they would have to go to outlying 
parts of the city oftentimes. 

MR. CAVIN2SS: Mr. Benton, will you 
tell the Court what provision was made 
for the keeping overnight of that station 
wagon owned by the corporation? 

THE WITNESS: We would send it home by 
one of the men. Mr. Cramer, the service 
man, took it to his home in Maryland and 
brought it back in the morning. 

BY MR. CAVINESS: 

Q. Would you have permitted Mr. Cramer 
to take the car home if you had been able 
to have stored it in the garage in the 
rear of the building? A. I probably 
would not have. 


O- .1. 

|«1S *1* AS ^ 


134 LOUIS L. LAVINE 

Was called as a witness by the 
defendant. 

BY MR. RIORDAN: 

Q. Will you state, please to the Court 
your name and address? A. Louis L. 
Lavine; business address, 1826 K Street, 
Northwest. 

Q. And you have been listening to the 
testimony back there? A. Yes, I have. 

Q. And you are the Mr. Lavine who is 
the assignee of the lease from Bocmhower, 

T v* - o A TV *- -or •' .-.r 
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Q. And you have been in there as an 
occupant of that building since September, 
1952? A. That is correct. 

Q. You went through the last winter 
there? A. That is correct, 

Q. The heating apparatus, is that the 
same apparatus, as far as you know, that 
has always been in there? A. That is so. 

Q. There is the fan over door? 

135 A. There is a heating apparatus 
containing a fan over the door. 

Q. It is not a new job; it is an 
old job, is that right? A. That is right. 

Q. Take the month of October up until 
the month of April; since you have been 
in there tell the Court how did you find 
that heater heated your building? You may 
state in your own way your experience with 
it. A. We were there for the entire 
winter. Mr. Benton, after we had pur¬ 
chased the lease from him indicated we 
would have a great deal of trouble getting 
the building warm. 

Q. You say after? A. After we had 
purchased the lease, he indicated we would 
have a great deal of trouble getting the 
building warm and he suggested that per¬ 
haps I would like to enter into this case 
against the landlord. I examined the 
heater and when the wintertime came, I 
called the Washington Gas Light Company 
to examine it for me to make sure it was 
clean and in good working condition. 

They sent two workmen over who cleaned it 
and adjusted it and set it, turned it on. 

We heated ourselves with it all winter and 
had absolutely no difficulty with it 
whatsoever. We did find that the louvres 
which control the direction of the air 
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that the fan blows out were pointed to go 
directly down in front of the fan on the 
floor and, by merely raising the louvres 
so the air was directed to the back 
136 of the room across the upper area of 
the room and turning on our summer 
fan, which we had there anyway to help 
distribute the air, we obtained heat ail 
the way to the back end of the building* 

THE COURT: And that was a procedure 
suggested by the gas company? 

THE WITNESS: No, ma-am, no one told us. 
That was my own plain common sense, if 
you want to have the heat you have to send 
air in. 

BY MR. RIORDAN: 

Q. You have no complaint, as the 
assignee? A. I have nonewhatever. After 
Mr. Benton told me we would have difficulty 
heating the place and that Mr. Grindley had 
placed this blower arrangement you were 
talking about before and then it was taken 
away, I went to Mr. Grindley and asked him 
if it was necessary and if more heat was 
needed, would he be willing to give it to 
us, and he indicated that he would be glai 
to put the same kind of heater in that 
Mr. Benton said had been there and he re¬ 
jected. I told him I would prefer not to 
have the floor space used, that we would 
prefer a ceiling heater and would he give 
me his word, if we needed more heat and I 
had a ceiling heater installed, would he 
reimburse me to the value of the floor 
heater and he agreed to it, but we never 
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called for the reimbursement because we 
137 never put in a heater. 

Q. The heating facilities are ex¬ 
actly the same as when you took over 
from Boomhower? A. Just one more year of 
wear and tear. 

Q. How many employees do you have there? 
A. Including myself, seven people. 

Q. Men or women? A. Six men and one 
woman. 

Q. Have you had any complaints from 
them about the cold? A. No. 

Q. Have any of them had to warm their 
hands in front of the heater? A. No. 

Q. Once in a while, have they had to 
go across the street for coffee? A. Once 
in a while we have a cup of coffee but we 
have it all summer too. 

THE COURT: Are you able to have heat 
at 70 degrees? 

THE WITNESS: The thermostat is set for 
70 and, on extremely cold days, set at 
72. The thermostat, I might say, is 
directly back of the front door, on the 
wall back of the front door. 

BY MR. RIORDAN: 

Q. The Shade Shop and the American 
Express Company are using the garage and 
paying you $75 a month? 

13§ A. That is correct. 

Q. And so far as you know, the 
District Building or no one has 
caused any trouble about an occupancy 
permit or anything else. A. I know 
nothing about it whatsoever. 
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Q. When you took this assignment, you 
paid -$500 cash? A. To Boomhower. 

Q. And you paid him the $625 for the 
last three months lease? A. I .-aid that 
to the Boomhower Company and received 
credit for it, as it were, against the 
lease which I purchased. 

THE COURT: Do you operate the business 
in your individual capacity? 

THE WITNESS: It is a partnership be¬ 
tween my wife and myself. I operate it. 

THE COURT: In what name? 

THE WITNESS: District Dental Supply. 

BY MR. RIORDAN: 

Q. It is a partnership? A. Yes, sir. 

Q. In this assignment there is a pro¬ 
vision whereby Boomhower seeks to obtain 
$3,600 for getting a three-year extension 
on the lease after 1956. That is in the 
assignment, isn’t it? Tell the Court 
about that. A. That is in there to the 
extent that Mr. Benton, if he obtained a 
139 three year extension at the same 
or less rental than the lease was 
for, that I agreed to pay him 
another $100 a month which would be 
$3,600 for the three years. That came 
about because Mr. Benton asked me for — 

I don’t remember the exact figure — but 
it was a figure in the neighborhood of 
$5,000. I wouldn’t want to swear to the 
$5,000 but it was in that gereral neighbor 
hood, I didn’t come prepared to discuss 
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this lease. I thought I was being called 
to testify on the heat problem-and I 
absolutely refused a figure of that nature. 

MR. CAVINESS: Your Honor, may I inter¬ 
pose an objection as to what Mr. Benton 
told him? Mr. Benton is here and he can 
be examined. 

MR. RIORDAN: What was your objection? 

THE COURT: That is the reason why he 
may ask the question. It was a conversation 
with Mr. Benton. Mr. Benton is an officer 
of this corporation. 

MR. CAVINESS: Yes, but this is a wit¬ 
ness and not a party here. It seems to 
me he is simply relating hearsay. I 
can T t see how it is anything else. 

THE COURT: I will have to overrule 
the objection. 

BY MR. RIORDAN: 

Q. Proceed*. A. I first became aware 
of the fact that this property was for 
rent, I should say, by an advertisement 
that appeared in the Evening Star. I 
140 answered the advertisement and was 
referred by a gentleman in the — 

THE COURT: I think I will have to 
sustain the objection to this.- 

BY MR. RIORDAN: 

Q. Tell us what you said to Mr. Benton, 
the president of Boomhower, about the 
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$3,600. A. How the $3*600 came into 
being, is that the question? 

THE COURT: Yes. 

THE WITNESS: Mr. Benton’s original 
request was for a sum in the neighborhood 
of $5,000. I don’t recall the exact sum 
and after reading the lease and finding 
out that we would only have until 1954* I 
think it is, or whatever the lease was, 
it wasn’t long enough, I felt, for me to 
spend the kind of money that I wanted to 
spend to clean the place, up put it in 
condition for the type of business that 
we wanted to operate, so that I refused 
to pay any sum of that nature but, as a 
compromise, I agreed to pay the Boomhower 
Company the sum of $500 for the outright 
assignment of the lease and that if 
Mr. Benton could procure or the Boomhower 
Company could procure an additional three- 
year term under the same conditions, exact¬ 
ly as the old lease, that I would pay him 
that additional $3*600. As I recall, it 
was to be paid at the rate of $100 as 
though it were rent. 

BY MR. RIORDAN: 

141 Q. Mr. Benton referred to you as 
an anxious party to get this lease. 
What about that? A. I was anxious, but 
not $5*000 worth. 

MR. RI0RDAN: That is all. 

CROSS-EXAMINATION 
BY MR. CAVINESS: 

Q. Mr. Lavine, you have quite an invest- 


investment in this building now, do you 
not, in your fixtures and the changes that 
you have made in it? A. Yes, I do. 

Q. Approximately how much do you have 
invested there? A. We spent, in moving 
in there, in the neighborhood of $3,500, 

I would say. 

Q. And I presume you still hope to 
obtain the extension of three years? A. 
Yes, I would certainly like it. 

Q. Do you feel that your testimony here 
today may have any relevancy on your ob¬ 
taining that extension? A. If I thought 
it did, I would state that in the beginn¬ 
ing. 

Q. You don’t think it has any relevance 
A. Anything that Mr. Grindley or Mr. 
Riordan may infer in it is their business 
and not mine. I have not spoken to them 
about that before I entered this court 
room and it was not mentioned today. 

Q. Let me put it this way: If 
142 you appeared and testified the other 
way, do you think that would have 
affected your — A. I would appear 
and testify to the truth regardless of 
what it was. It would be for them to de¬ 
termine how they felt it was. 

Q. You have not discussed your testi¬ 
mony here that you have given prior to 
your entry into the court room? A. No. 

Q. Not even with Mr. Riordan? A. Mr. 
Riordan called me on the phone for the 
first time this morning and asked me if 
I would come down here and testify as to 
the heat — ne^iod. 

Q. Mr. Lavine, last winter was a fairly 
light winter, was it not? A. I don’t 
know. I am not a weather man. 
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Q. You didn’t .observe or didn’t realize 
that it -was a fairly light winter? A. I 
wouldn’t say. I don’t know. 

Q. Have you made any changes in the 
building, Mr. Lavine, which would affect 
the heating efficiency, the efficiency of 
the heating? A. What do you mean by 
"changes”? 

Q. Have you installed any insulative 
or insulating materials of any sort? A. 

We painted the place. We put up new 
143 ceiling fixtures — 

THE COURT: He only asked you about in¬ 
sulation. 

THE WITNESS: I put a floor in, that was 
all, an asphalt tile floor over the exist¬ 
ing floor. 

BY MR. CAVINESS: 

Q. Did you put that in before you went 
in the building or after you went in? A. 
Before. 

Q. Before you moved anything in, you 
had the asphalt tile floor put in? A. 

That is right. 

Q. Have you installed any other mechan¬ 
ical equipment to aid the heating system 
in that building? A. We have not touch¬ 
ed — 

Q. Any fans, any directional louvres or 
anything of that .sort? A. We have not 
touched the heating system. We turned on 
the ordinary operating fan we use in the 
summertime to cool off with. 

Q. Is it your opinion that the presence 
of that fan has any effect upon the heating 
in the building? A. I didn’t try it 
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without it and I wouldn’t know. It just 
seemed common sense to us that if you had 
to have heat all over you needed hot air 
and the way to get it around was to blow 
it around, so we turned on the fan. 

144 I didn’t try it without it. I 
wouldn’t know. 

Q. Have you endeavored to help the 
heating system in any way by adjusting 
the vents in the rear of the building 
under the skylight? A. If you are re¬ 
ferring to the skylight, the skylight, when 
we moved in for the summertime, was com¬ 
pletely wide open and when wintertime 
came we shut the windows so we did close 
the skylight but left a portion of the 
skylight open to create some draft so the 
air would circulate from the front to the 
back. 

Q. So you didn’t close the windows 
under the skylight tight, is that correct, 
in the wintertime? A. That is correct. 

Q. You left it open so, together with 
the fan, it makes a draft toward the back 
of the building? A. So I believe. I 
didn’t call anyone in on this, an expert. 

I just figured that out for myself and I 
believed that would be the correct way 
to do it and I did it and it worked. 

Q. Mr. Lavine, this building is an ex¬ 
cellent location for a dental supply com¬ 
pany, is it not? A. That is right. 

Q. I mean it is in the area where the 
dentists are, and the doctors? A. 

145 If I didn’t think it was, I would 
not have rented it. 

Q. There are not so many other build¬ 
ings in that area that were available to 
you, are there? A. There were other 
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places offered to me -which I turned down 
in preference to this one. 

Q. In that vicinity? A. Yes. I might 
add that one of them was even a better 
spot than this one, but I didn’t like the 
building. 

Qo Where was that? A. 1726 I Street, 
the largest medical building in the city 
of Washington. 

Q. You turned it down for what reason? 

A. Because I didn’t think the space was 
adequate for what I wanted. 

Q. You mean there wasn’t enough space? 

A. That is correct. 

Q. Was not the rent considerably higher 
in that building? A. The rent was — let 
me see now — I don’t remember. It was 
higher but I don’t remember exactly the 
figure, Mr. Caviness. 

Q. Mr. Lavine, is that asphalt tile 
flooring that you installed, or the cork? 

A. Plain, ordinary asphalt tile. 

Q. Did you see it being installed or 
did you see the material before it 
146 was installed? How thick is it, in 
other words? A. My recollection is 
that it is the standard one-eighth inch 
thickness, the same kind I installed in 
my own basement at home. 

Q. One-eighth of an inch? A. Yes, sir, 

I believe that is so. It comes in two 
thicknesses. There is one-eighth and three- 
sixteenths, and I believe they put down in 
the store the one-eighth thickness, the 
thinner one. 

Q. Did they put any material underneath 
which they call linoleum felt, do you re¬ 
call? A. No, I don’t believe they did. 




100 A 


I think all they did was sweep off the 
floor that was there, put on the mastic 
and lay the tile on top of it, 

Q. And you are reasonably certain it 
is only one-eighth of an inch thick? A. 

I wouldn T t take an oath on that, Mr. 
Caviness, but I am quite certain it is 
because I remember handling some of it 
in my hand and remarking it was the same 
kind that I used at home. 

# # # 

150 

AMBROSE L. GRINDLEY was called as 
a witness by the defendant and, being 
first duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 
BY MR. RIORDAN: 

Q. Please state to the Court your 
name. A. Ambrose L. Grindley. 

Q. Mr. Grindley, would you do us the 
favor of raising your voice so you may 
be heard all over the place? A. I will. 

Q. And what is your business? A. I 
am a real estate broker. 

Q. And your place of business is lo¬ 
cated where? A. 932 New York Avenue, 
Northwest, Washington, D. C. 

Q. How long have you been a real 
estate broker in the District of Colum¬ 
bia? A. Since 1921. 

Q. Are you also a member of the bar 
of the District of Columbia? A. I am. 

Q. And how long have you been 
151 a member of the bar of the Dis¬ 
trict of Columbia? A. Since 1913* 
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Q. During his lifetime, you knew Mr. 
O’Hanides who owned the property which is 
in question here, dia you not? A. Yes, 

I did. 

Q. Did he leave with you for rental 
that piece of property? A. He did. 

Q. You have heard it described here 
as a store in the front and a garage in 
the rear? A. Yes. Q. And you have 
also heard the size of it described, have 
you not? A. I have. 

Q. You are familiar with the building? 
A. I am. 

Q. Thoroughly familiar with it? A. 
Thoroughly familiar with it. 

•<2. Had you ever had this particular 
place for rent before you leased it to 
the plaintiff here? A. No. 

Q. Before you leased it to the plain¬ 
tiff here, who did the renting of it? A. 

Mr. O’Hanides. 

152 Q. Mr. O’Hanides, himself? A. 

Mr. O’Kanides, himself. 

Q. Did there come a time when Mr. Ben¬ 
ton, on behalf of Boomhower, Inc., got in 
touch with you about discussing the rental, 
of this building? A. Yes. 

Q. About how long before the lease was 
entered into was that? A. I should say 
at least 30 days, maybe a little longer. 

Q. Did you seek him out or did he seek 
you out? A. He sought me out. 

Q. Was it advertised? A. It was ad¬ 
vertised in the paper, and then I had a 
sign on the building. 

Q. After Mr. Benton communicated with 
you, I suppose he informed you he was in¬ 
terested in leasing the place or becoming 
a tenant, is that right? A. Yes. 


102 A 


Q. Did you go to see the building with 
him? A. I did. 

Q. This was in January, 1951 — when 
did he first see the building, in Decem¬ 
ber, 1950? A. Yes, it may have been in 
December and it may have been- the 

153 early part of January. 

Q. He leased it in January, 1951?- 
A. He leased it in January, 1951, and it 
may have been we started negotiations in 
December of 1950. 

Q. In your presence, how many times did 
Mr. Benton see this building? A. My best 
recollection is he saw it four or five 
times. 

Q. When he saw the building, was Mr. 
0 T Hanides ever there? A. Mr. 0 T Hanides 
was there a couple of times, I think. 

Q. Did he have an opportunity to 
thoroughly look the building over? A. He 
did. 

Q. Did he have an opportunity to see the 
rear building? A. He did. 

Q. Did you give him a key so that he 
could look at it without you? A. We did, 
yes. 

Q. You don’t know whether he looked at 
it without you, but he had the opportun¬ 
ity? A. That is right. 

Q. At any time when you were in dus- 
cussion with Mr. Benton, was anything 
said by you with regard to the garage 
being used for a car and, if so, tell the 
Court the details so we can hear you. A. 

On one inspection of the building, 

154 there happened to be an automobile 
in there that belonged to a tenant 

that Mr. O’Hanides rented to, and Mr. Ben¬ 
ton asked if it were possible to keep a 
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car there and we told him it was. Mr. 
O’Hanides told him it was possible to 
keep a car there. 

Q. In other words, on one of the in¬ 
spection tours a car was in the garage? 

A. That is right. 

Q. The man that Mr. O’Hanides rented 
to, do you know what the man paid, if 
anything? A. I think it was $5 a month. 

Q. You heard Mr. Benton testify yester¬ 
day that one of the inducing causes for 
him to enter this lease was the statement 
you made that the building could be heatei 
for six or seven dollars a month? A. Yes, 
I heard him state that. 

Q. What is your principal line in the 
real estate business, sales or rentals? 

A. Rentals. 

Q. Has it been for many years? A. Ever 
since I have been in business. 

Q. You live in Silver Spring, do you 
not? A. I do. 

Q. What kind of heating have you got 
m your own house? A. Gas heat. 

Q. And over the years, have you 
155 had occasion to pay gas bills for 

different properties that you handle? 
A. I have. 

Q. Properties similar to this particular 
property? A. Yes. 

Q. So you have some idea of what it 
would cost to heat a building by gas? A. 

I do. 

Q. Now, I ask you the question again i 
Did you ever tell Mr. Benton it could be 
heated for six or seven dollars a montn? 

A. I did not. The best that a building 
of that nature could be heated would be 
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from forty to fifty a month, and in the 
cold months it may be a little higher. 

Q. Did he ever ask you how much it 
would cost to heat the building? A. 

He did not. 

Q. Mr. Lavine, who is the present 
tenant, has been in there since Septem¬ 
ber, 1952. During the past winter at 
any time did Mr. Lavine or anyone in 
his behalf complain to you about the 
heat, the insufficiency of the heat?. A. 
There has never been any complaint at 
all. 

Q. There came a time when Mr. Benton 
had made some complaints about the heat, 
is that right? 

157 * * * 

Q. At the time that you discussed the 
lease with Mr. Benton, did he mention 
to you in any manner that he wanted to 
use the back part, the old stable, or 
we will call it the present garage, for 
a garage? A. He did not. 

Q. Since this suit has been filed, 
has Mr. Benton communicated with you in 
an effort to have you obtain an exten¬ 
sion of this lease for an additional 
three years or from 1956 to 1959? A. 

He has. 

158 Q. Did he make, as part of his 
request, a reduction in the rent 

to any particular amount? A. No, he 
did not. 

Q. Did he make, as part of his re¬ 
quest, that before he would enter into 
an extension or recommend an extension 
that the heating facilities would have 
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to be improved? A. He did not. 

Q. Did he make as part of his suggest¬ 
ion, I mean as part, of his efforts to 
have an extension, the fact that you 
would have to make alterations in the 
garage so that cars could be parked 
there and storage could be had there? 

A. He did not. 

Q. You have heard, I suppose, in your 
experience as rental agent, the words 
r, as is”? A. That is right. 

Q. Not for the information of the 
Court, because I am sure the Court knows, 
but for the record, what does that mean? 
A. Tt As is” means you take a thing as 
you see it after an inspection. 

Q. And was that the way you rented 
this building? A. That is right. 

Q. That young man that testified 
yesterday that he heard you state he 
could park a car in the garage, do you 

have any particular knowledge that 
159 you stated to him personally or he 
heard you say it to Mr. Benton or 
you said it in his presence? A. I never 
personally had any conversation with that 
young gentleman at all. He may have been 
present when Mr. Benton and I discussed 
the matter. 

Q. And you said — A. I said he 
could keep one car in there. 


Q. And that a building such as the 
rear building at 1&26 K Street could not 
be used for storage until some kind of 
a certificate of occupancy was issued. 
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do you not, separately from the main build¬ 
ing? A. Not always. Let me tell you: 

If that building was occupied before the 
law went into effect and used for storage 
purposes, it can be used continuously for 
that and it does not cost anything to get 
a permit, but they cannot refuse it to 
you. 

Q. But they do have to have some kind 
of a permit? A. That is right. 

Q. And unless some permit is issued 
by the Building Inspector, you can’t 
occupy it lawfully, can you? A. That is 
right. That is the duty of the tenant 
to get it, not the owner. The tenant is 
supposed to get the occupancy permit. 

Q. I don’t think we will argue too 
much over who is to get it, but you agree 
there has to be a permit? A. There has 
to be a permit. That is right. 

Q. Mr. Grindley, in your discussions 
with Mr. Benton and his employees con¬ 
cerning the use of the rear building for 
storage of automobiles — A. Just 
161 a minute. I did not discuss it 
with his employees; Mr. Benton. 

Q. You have never had any discussion 
with anyone but Mr. Benton? A. And Mr. 
Raney, who signed that lease. 

Q. You didn’t discuss it with Mr. Brown 
at all? A. No. 

Q. Did you discuss it in his presence? 

A. I don’t know Mr. Brown. He may have 
been around there, but he was not in the 
conference with us. 

Q. You know Mr. Brown? A. I know Mr. 
Brown, yes. 

Q. And you have no recollection of 
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having told Mr. Brown — 

MR. RIORDAN: Your Honor, Your Honor's 
recollection is better than mine on it, 
but Mr. Brown himself personally testified 
that Mr. Grindley did not talk to him but 
he was around and heard it. Very distinct¬ 
ly I heard that. 

THE COURT: That is my recollection, but 
you may try to develop it. 

MR. CAVINESS: We have additional mater¬ 
ial that we are going to submit on that 
score. I can recall him later, but I 
would like to question him as to exactly 
what he told Mr. Brown because I think it 
will be relevant. 

162 THE COURT: You said ou didn't 
tell Mr. Brown anything? 

THE WITNESS: I didn’t tell Mr. Brown a 
thing. 


3Y MR. CAVINESS: 

Q. You have no recollection — A. I 
have no recollection of ever having dis¬ 
cussed it with Mr. Brown. 

Q. Anything at all about the premises? 

A. Nothing that I can remember talking to 
Mr. Brown about the premises. 

Q« Did I understand you to testify, Mr. 
Grindley, that you told Mr- Benton that 
the cost of heating that building would be 
between forty and fifty a month in the 
wintertime’ A. I don s t think I ever told 
Mr< Benton anything, to tell you the candid 
truth. I think t hat is some concoction 
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in Mr. Benton f s mind. I said it would 
cost about $40 or $50 to heat a building 
of that size. I didn’t say I told Mr. 
Benton anything. 

Q. Who did you tell that to? A. I 
didn’t tell it to anybody. 

Q. You just testified then that under 
ordinary circumstances it would cost forty 
to fifty? A. It would cost forty to 
fifty dollars to heat a building like 
that. 

Q. You have no recollection of talking 
to Mr. Benton about the cost of the heat¬ 
ing? A. I didn’t tell anybody. Common 
sense would tell you it would cost 
163 forty to fifty dollars a month with 
gas. 

Q. You made no recommendations? A. 

None at all. 

Q. You hadn’t leased this building be¬ 
fore, you said? A. I had not, no. 

Q. Were you told at the time the build¬ 
ing was given to you what the cost of 
heating the building had been previous¬ 
ly? A. No. 

Q. You didn’t make any record of that 
for leasing purposes? A. No. It is all 
available down at the gas company, any¬ 
body who wants to get it. Any prospect¬ 
ive tenant who wants to can get it at the 
gas company better than I can tell him. 

I65 * * * 

Q. On that subject, in your discuss¬ 
ions with Mr- Benton over the installa¬ 
tion of that heater, did Mr. Benton 
absolutely refuse to have it installed? 
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A. Mr. Benton would have nothing but a 
ceiling heater put in, and I said, ”We 
won’t put it in for you.” 

Q. Do you recollect whether he stated 
specifically to you that he didn’t want 
that style heater installed? A. He said 
he would not let it go in. He wanted a 
ceiling heater and I said, ”We won’t put 
one in for you*” 

Q. Didn’t he say to you that he con¬ 
sidered it necessary to have a ceiling 
heater? A. He did not. 

Qc Didn’t he tell you that he had had 
heating people up there and that they had 
so told him? A. No. 

Q. He didn’t tell you anything 
166 about having the gas company in or 
Webster’s Plumbing Company? A. 

No. 

Q. Mr. Grindley, how long had this 
building been vacant before it was rented 
to Boomhower, Inc.? A. Possibly three 
months. 

Q. Not more than three? A. I don’t 
think it was over three months. 

Q. And what was the rental rate when 
it was last leased, do you know that? A. 

I don’t know. 

& ijc 

Q. Did you at that time obtain any 
statements on the cost of doing that work, 
Mr. Grindley? A. No, I did not. I re¬ 
lied on our lease. 

Q. Your position was stated in your 
answering letter? A. In my answering 
letter. 


Q. And you felt that the landlord was 
under no obligation to do any of that 
work? A. That is right. 

Q. As suggested by the building in¬ 
spector? A. We didn’t rent it for a 
public garage and when you fireproof 

things, you come under the status 
163 of a public garage, and we didn’t 
rent it for that purpose; for 
storage purposes. 

Q. Did you see a copy of the building 
inspector’s report? A. I did. I think 
I did. I won’t say for sure. 

Q. Mr. Benton, in one of his letters, 
related it for you, didn’t he? A. He 
related what he wanted, yes, and I think 
he said it would cost about $3,000 to 
do it. 

Q. Was there any indication in any of 
the material that you saw or in any of 
the conversations that you had that he 
intended to make it a public garage? A. 
No; but when you fireproof, that is what 
you want. The law requires fireproofing 
for public garages, not for private use. 

Q. You mean there is no requirement 
that when you use a garage in a commercial 
area — A. So long as you use it for 
the storage of one car. I think if it is 
above two cars you have to put in fire¬ 
proofing. You make it a public garage 
then. 

ME. CAVINESS: That is all. 


REDIRECT EXAMINATION 
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BY MR. RIORDAN: 

Q. Mr® Grindley, you stated that it is 
the duty of the tenant and not the duty 
of the owner to obtain occupancy permits, 
is that right? A. That is correct. 
169 Q. The purpose of an occupancy 
permit is to conduct a business in 
a place, is that right? A. Yes, that is 
right. There are certain businesses that 
can go in only certain areas, due to the 
zoning law. For instance, you can’t take 
a junk shop and put it in a semi-commer¬ 
cial or commercial, or I mean a business 
area where they have stores, clothing 
stores and things like that. 

Q. In this particular case it was the 
duty of Boomhower — A. Boomhower. 

Q. — and not Mr. O’Hanides to get an 
occupancy permit? A. That is correct. 

THE COURT: Is this property zoned com¬ 
mercial or non-conforming use? 

THE WITNESS: I am not sure. Your Honor, 
whether it is zoned. Mr. O’Hanides estab¬ 
lished his business in there long before 
the zoning law went into effect. I think 
when he established the business in there 
there was no zoning law and Mr. Wilson, 
that built the building and built the 
apartment on that side, that Mr. O’Hanides 
rented it from him for $150 or $160 or 
$170 a month and operated a delicatessen 
store, and then he afterward bought the 
building from Mr. Wilson, so my recollect¬ 
ion is that that building, when it was 
first occupied for business, that there 
was no zoning law and I think I am correct 
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in that, and since then I think it has 
been zoned for commercial purposes. That 
is my recollection of it. I am not sure. 

I never looked it up because I had no 
reason to. 

BY MR. RIORDAN: 

Q. I suppose over your years of renting 
property, you had a certain number of 
business establishments? A. Yes, plenty 
of them. 

Q. Are you acquainted with the prices 
in the District of Columbia in that par¬ 
ticular area, of the rental value of 
property? A. That is right. 

Q. Is the $275 in this lease and $300 
additional, if they elect to continue, a 
fair, just and reasonable rental for this 
property, as rented; that is, the front 
and the back? A. It is. 

171 * * * 

THE COURT: Yes. 

BY MR. RIORDAN: 

Q. I show you a telegram, Mr. Grindley; 
did you communicate yourself with the peo¬ 
ple in Greece in order to find out their 
disposition with regard to any additional 
time they would give? A. I did. 

Q. Did you hear from them? A. I did. 

MR. CAVINESS: I didn’t understand 
that. 

MR. RIORDAN: Did he make some effort, 
as a result of what Mr. Benton wanted him 
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to do, did he communicate with the owners 
in Greece in an effort to try to get some 
extension? 

BY MR. RIORDAN: 

Q. Did you? A. Yes. 

Q. What was the result? A. I received 
a telegram, or, rather, a radiogram. 

Q. What does it say? A. It is 
172 dated 9 August ’52; A.M. S:59, and 
it is addressed to me at my office 
and it says: 

”As don’t accept modification 
Boomhower” — it has ”leave" instead of 
"lease” — and that is signed by Dimitri 
Patoussis and he has the power of attorney 
for two of the heirs. 


* * * 


173 K.* :S?’ r, r • .LL 

BY MR. CAVINESS: 


Q. I am talking-about what you were told 
would be the cost of heating this build¬ 
ing and under what circumstances. A. I 
had a conversation with Mr. O’Hanides and 


I believe, although I am not sure, that 
Mr* Grindley was present or within hear¬ 
ing distance* 


# # # 

174 

MR. CAVINESS: Our position is that if 
these conversations were made in the 
presence of the agent — 

THE COURT: He didn’t say they were made 
in the presence of the agent. 
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MR. CAVINESS: I believe he did. 

THE COURT: He said he believed it was. 
Now, if he is going to say it was in the 
presence of the agent — 

MR. CAVINESS: Can you say definitely 
that the conversations were in the pres¬ 
ence of Mr. Grindley, or are you doubtful? 

THE WITNESS: Yes. 

MR. RIORDAN: Yes, you are doubtful? 

THE WITNESS: No. Prior to the execu¬ 
tion of the lease it is my clear recol¬ 
lection that I saw Mr. O f Hanides only 
when Mr. Grindley was present after the 
tenancy commenced. Mr. O’Hanides and I 
had numerous conversations before the 
tenancy commenced, and I made notations of 
what representations were made. 

MR. RIORDAN: I withdraw the objection. 
Your Honor. 

THE COURT: If he says now that Mr. 
Grindley was present — 

MR. CAVINESS: He has clarified that by 
saying it was in his presence but prior 
to the execution of the lease. 

THE WITNESS: And the statement made to 
me in person at that time was that — 

THE COURT: It was in the presence of 
Mr. Grindley and Mr. O'Hanides, is that 
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correct? 

175 THE WITNESS: Yes. 

THE WITNESS: That this building had 
been used for some 20 years or more, to 
the knowledge of Mr. 0 T Hanides, largely, 
if not wholly, as a restaurant; that the 
highest heating bill at any time was be¬ 
tween fourteen and fifteen dollars per 
month and that the normal heating bill 
was six to seven per month; that the build¬ 
ing was extremely cool in the summertime, 
which didn*t prove to be correct. I made 
notations at that time of that conversa¬ 
tion in my own handwriting and that con¬ 
versation, I believe, was on or about 
December 21, 1951 — 1950, I mean. 

BY MR. CAVINESS: 

Q. I ask you if you will identify that 
writing for the record. A. I have Mr. 
O’Hanides* name, address and telephone 
number on the card of Mr. Grindley which 
is annexed to some rough notes in my 
handwriting. 

Q. Were they made during the period of 
negotiation? A. Yes, sir. 

Q. Prior to the execution of this lease? 
A. Yes; and on the right side of the long.- 
sheet is the statement reading: 

"C^Hanides -n20 years” — n which 
means that he had known of the building 
for about that period of time and this 
$14 to $15 being the highest gas bill was 
when the building was occupied and 

176 heated and open for business from 
6 a.m. to 1 a.m. the next morning. 
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THE COURT: As a restaurant? 

THE WITNESS: Yes, Your Honor, as a 
restaurant. 

That the normal heating bill was 
six to seven dollars and he emphasized 
that that building was very cool in the 
summertime. 

I believed him. I knew not to the 
contrary. I had no facts, no figures. 

MR. RIORDAN: May I see that? 

MR. CAVINSSS: Yes, we wish to offer 
this in evidence. Your Honor. 

(The document was handed counsel.) 

MR. RIORDAN: For what it is worth I 
have no objection. 

MR. CAVINSSS: Plaintiff offers this 
writing in evidence as Plaintiff f s Ex¬ 
hibit No. 11. 

THE COURT: Very well, it is admitted. 

* # 5r 

BY MR. CAVINESS: 

Q. Mr. Benton, were you ever told at 
any time during your negotiations with Mr. 
Grindley or Mr. O’Hanides, prior to the 
execution of this lease, that the cost of 
heating this building would run between 
forty and fifty dollars a month? A. Never. 


* * * 
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177 

Q. Then I will ask if there was 
any intimation. Was there any intima¬ 
tion or inference of any kind that the 
heating cost would run anywhere near $40 
a month? A. No. The memorandum to which 
I had adverted was the only information 
that I had in that respect. 

Q. Mr. Benton, with respect to the num¬ 
ber of automobiles that could be stored 
in the building in the rear, were you 
or were you not informed, either by Mr. 
O’Hanides in Mr. Grindley T s presence or 
by Mr. Grindley, that two vehicles could 
be stored inside that building? A. I 
was informed that two could be stored in¬ 
side the building and one on the outside 
of the building between the building and 
the main part of the alley.. 

Q. Who made that statement to you? A. 
Mr. Grindley. 

178 * * * 

Q. And Mr. Grindley told you or Mr. 
O’Hanides told you — A. Mr. Grindley. 

Q. Did Mr. 0 T Hanides ever make any 
statement in Mr. Grindley f s presence to 
the same effect? A. He did. 

Q. And on what occasion was that? A. 

At or about the same time, or at a second 
meeting we had either in December or the 
following January. 

Q. Do you have a definite recollection 
that both of these gentlemen, Mr. 0 f Hanides 
and Mr. Grindley, made definite state¬ 
ments to you that two or three vehicles 
could be stored in and behind this build¬ 
ing? A. Yes. 
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179 Q. Mr. Benton, I shew you this 

writing and ask if you will identify 
that. A. That is a writing by my hand 
made in the due course of business by the 
bookkeeper Brown and presented to me on 
that day, December 21, 1950, addressed to 
me and advising me that Mr. Grindley had 
telephoned and that M He will not put an 
extra door on the garage, but had thought 
that two cars can go in on the one side”, 
and it was at that time that we later saw 
Mr. Grindley and Mr. 0 T Hanides. 

^ ^ 4 . 

¥ ^ ¥ 

150 

Q. Mr. Benton, approximately what 
date was it that the non-blowing type heat¬ 
er was delivered to 1S26 PI Street? A. 

It is quite clear to me in my recollect¬ 
ion that it was in the month of November, 
1951, and not in the spring of 1951* 

Q. And do you recall how long the heat¬ 
er was left there before it was taken out" 
A. No, I don f t know because I left the 
city a day or two after it was placed on 
the floor but, on my return, as I recall 
the next time, some two or three weeks 
thereafter, the heater was gone. 

MR. CAVINESS: That is all. 

MR. RIORDAN: We will state that Mr. 
Grindley was incorrect in stating 

151 it was in April. This letter which 
he wrote to him in August states -It 

was delivered to him in November, and I 
think it was a matter of his memory being 
bad. 
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THE COURT: When was it that you took 
up the matter of the heating plant? 

THE WITNESS: You mean making complaints 
to the owner? 

THE COURT: Yes. 

MR. BENTON: Very promptly after we got 
into the building. My men had moved in 
a week or ten days before I arrived and 
when I arrived I observed the coolness 
and coldness of the place and it was I 
who personally complained to Mr. Grindley 
and to Mr. O’Hanides. 

Mr. O’Hanides lived right next door 
and he would walk over to the building or 
I would see him in front and it was very 
promptly, certainly in three or four weeks 
after possession of the building, when 
severe complaints were taken to Mr. Grind- 
ley and Mr. O’Hanides, and those complaints 
were made regularly from time to time by 
me and by my manager. 

* # # 

1S2 Q. Have you ever before rented a 
building where there was a room as 
large as this, say IS by SO feet? 

A. No; I don’t recall doing so except 
houses maybe I have rented. The house I 
had in Chevy Chase was a big house. 

Q. You sincerely state that you be¬ 
lieved that you could heat this building 
with gas for six or seven dollars a month? 
A. I don’t know. I never did know and, 
therefore, I accepted the statement made 
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as a verity. 

BY THE COURT: 

Q. Don T t you pay gas bills for cooking? 
A. Yes, I believe so, wherever I have had 
cooking facilities, yes, of course. I 
don T t know what the gas bills for cooking 
were in this place. I don’t know what 
heating facilities or cooking facilities 
they had. 

Q. Did you, at this conversation you 
say you had when Mr. O’Hanides and Mr. 
Grindley were present, about the heating 
when he occupied the premises, did you 
make any inquiry as to what effect the 
cooking for the restaurant may have had on 
the heating? A. I don’t recall of any 
specific inquiry, but my manager and I 
did discuss that phase of the matter. Your 
Honor. Yes, we knew that it had been used 
for cooking, but for how much cooking, we 
didn’t know. 

THE COURT: Is that all, now? 

MR. RIORDAN: Who is that relative of 
yours who works for the gas company? 

THE WITNESS: I have two brothers that 
work there. 

MR. RIORDAN: That is all. 

That is the Washington Gas Light Com¬ 
pany? 

THE WITNESS: That is right. 


* # 
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184 MR. CAVINESS: Mr. Benton, have 

you ever rented a building prior to 
renting this one in which there was blower 
type unit of the sort that was in this 
building? 


# # # 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Engineer Department 
Department of Building Inspection 
Washington 4, D.C. 

Address Reply to 
Inspector of Building 
and Director of Inspection 

September 7, 1951 

Plaintiff f s Exhibit No.4 

Attention: Mr. Benton 

R. A. Ramey 

3500 14th Street, N.W. 

Washington, D.C. 

Re: Rear 1S26 K Street, N. W. 

Dear Sir: 

An inspection of the above premises by 
a representative from this office, in 
reference to an application for a certi¬ 
ficate of occupancy for storage, dis¬ 
closed that the building is not in com¬ 
pliance with the District of Columbia 
Building Code and that the items indicated 
on the attached sheets by the letter ”X" 
must be completed before a certificate 
of occupancy may be issued by this office. 

Very truly yours, 

WILS0N:neg /s/ J. J. Ilgenfritz 

J. J. ILGENFRITZ 
Deputy Director of Inspection 
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210 Plaintiff*s Exhibit No. 4 

3. Enclose all stairs between 1st 
and 2nd floors with fire-protected par¬ 
titions and self-closing fire doors in 
accordance with Articles 702-09-a and 
601 — 02 . *#*** 

39* Remove all non-conforming par- 
212 titions from building. Articles 
702-03-a and b, 702-09-a, b, c and 
d. 

41. Submit plans to the Department of 
Inspection for approval and secure a 
permit for all work indicated herein 
prior to any installations or alterations. 

J. U. 

^ 'Y' 


43- Establish separate lot number for 
building to be used for other purposes 
than private garage. ***** 

44- Make ceiling smoke tight according 
to Articles 702-02g and h. ***** 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Engineer Department 
Department of Building Inspection 
Washington 4, D. C. 

Address Reply To 
Inspector of Buildings and 
Director of Inspection 

October 12, 1951 
Plaintiff’s Exhibit No. 5 

T. G. Benton 
1826 K Street, N.W. 

Washington, D.C. 

Re: 1826 K Street, N.W., Rear 

Dear Sir: 

An inspection of the above premises by 
a representative from this office, in 
reference to an application for a cer¬ 
tificate of occupancy for storage and 
parking of automobiles, disclosed that 
the building is not in compliance with 
the District of Columbia Building Code 
and that the following is necessary be¬ 
fore a certificate of occupancy may be 
issued by this office: 

1. Establish separate lot number for 
this building to be used for other 
purposes than private garage. 

2. Remove all non-conforming partitions 
from building. Articles 702-03a 
and b and 702-09a, b, c, and d. 
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3. Fire protect entire first floor 
ceiling. Articles 702-02a and b. 

4- Enclose stairs between 1st and 2nd 
floors. Articles 702-03a and b 
and 601-02. 

5. Separate garage from remainder of 
building with 3 n masonry and ap¬ 
proved fire doors. 

6. For use of 2nd floor for storage 
furnish proof of floor load of 150 
pounds per square foot live load. 

7. Submit plans to the Department of 
Inspection for approval and secure 
a permit for all work indicated 
herein prior to any installations 
or alterations. 

Articles in the above items refer to 
the 1941 Building Code, as amended. 

Very truly yours, 

/s/ J. J. Ilgenfritz 
J. J. Ilgenfritz 
Deputy Director of Inspection 


WILSON:neg 
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BOOMHOWER, INC. 

The Technical Specialties of Medicine 

Laboratory Apparatus. E.K.G. X-Ray 

B.M.R. Physical Medicine 

1826 K Street, N.W. 

Washington 6, D.C. 

MEtropolitan 2181 

August 18, 1951 

Plaintiff’s Exhibit No. 6 

Mr. Ambrose L. Grindley, 

932 N. Y. Ave., N.W., 

Washington, D. C. 

Dear Mr. Grindley: IMPORTANT NOTICE 

This will confirm our oral notice to 
you last Tuesday to the following sub¬ 
stantial effect: 

Building Inspector of the District 
(Mr. Wilson, I believe is his name) 
called at this address, inspected the 
garage building in the rear, and insists 
that the owner must establish a new lot 
and building for the rear building through 
the Surveyor’s Office; that to use the 
first floor it must be made smoke proof 
and the ceiling fireproof, and all par¬ 
titions must be taken out; that the 
stairway must be closed, and metal doors 
installed to stairway. 


He insists that, for the use of the 


second floor also, the floor load must 
be increased to 150 lbs per sq. foot. 

The Fire Safety Inspector must de¬ 
termine what is necessary for the use 
of the building as a garage. 

So, Boomhower, Inc. as the lessee must 
ask, and even insist that the rear build 
ing be immediately placed in condition 
for the use of all of it for all the 
purposes intended, vix, storage and work 
space, and as a parking place for auto¬ 
mobiles. 

Your attention is invited to the 
following WARRANTY in the lease: 

"Lessor warrants that the heating 
system, structure and roofs of 
both buildings, the plumbing and 
lighting system are now or will 
be promptly placed in good and 
safe condition and sufficient and 
sanitary for the uses intended 
and will make such repairs thereto 
as are necessary. 

I also renew our requests and demands 
of last winter that additional heating 
facilities be provided so as to make the 
rear half of the store habitable, and 
again tell you that many, many days the 
temperature in parts of the building was 
at a low of around 50 to 5£ degrees. I 
am compelled to demand that this be pro¬ 
vided not later than November 1st. 


Kindly acknowledge receipt and inform 
of the owner’s purposes immediately. 

BOOMHOWER, INC. 

/s/ T. G. Benton 
T. G. Benton 
President 


Hamilton Medical Furniture 
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Phone District 4507 

AMBROSE GRINDLEY 

Real Estate, Loans and Insurance 
932 New York Avenue, N.W. 
Washington 1, D.C. 

August 2$, 1951 

Plaintiff’s Exhibit No. 7 

Boomhower, Inc., 

1826 K Street, Northwest, 

Washington, D.C. 

Gentlemen:- 

I am in receipt of your letter of 
August 18th, 1951 with reference to the 
premises 1826 K Street, Northwest, 
Washington, D. C., of which you are the 
lessee, and note the contents thereof. 

The lease for these premises calls for 
its use for the following purposes, and 
I am quoting the covenant appertaining 
to the use "but will occupy the same as 
a store for the sale of Medical Equip¬ 
ment and Supplies, Offices and Storage." 

The said lease further contains this 
covenant, "And further agrees that it, 
the said Lessee will keep said leased 
premises and improvements, at all times, 
in good condition and will make any and 
all repairs, interior and exterior, in¬ 
cluding repairs to the plumbing, sewer 
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inside and outside, excepting the roof, 
and will replace any breakage to plate 
glass or window glass without cost to 
the Lessor." 

If the premises are used for any other 
purpose than specified in the lease, it 
will constitute a violation of the coven¬ 
ant relating thereto and will cause the 
owner to take such action as he deems 
advisable in the matter. 

This lease was executed on January 19, 
1951, and all covenants relating to the 
Lessor named therein have been complied 
with. 

Regarding the heat, if upon its use 
during the winter it is not sufficient 
to supply the necessary heat to keep the 
premises comfortable, this condition will 
be remedied. 

The above is the position of the Lessor 
and will be adhered to strictly. 

Very truly yours, 

/s/ A. L. Grindley 

A. L. Grindley 
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B00MH0WER, INC. 

The Technical Specialties of Medicine 
Laboratory Apparatus. E.K.G. X-RAY — 
B.M.R. Physical Medicine 

1826 K Street, N.W. 
Washington 6, D.C. 

MEtropolitan 2181 

August 30, 1951 

Plaintiff*s Exhibit No. 8 

Amrbose L. Grindly 
932 New York Ave. N.W. 

Washington, D.C. 

G p ntlemen: 

We enclose rent check for $275.00, but 
protest the position expressed in your 
letter of August 28, 1951 and reserve 
our rights. 


Very truly yours, 
B00MH0WER, INC. 

/s/ Wallace R. Rickman 
Wallace R. Rickman 


Hamilton Medical Furniture 
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BOOMHOWER, INC. 

The Technical Specialties of Medicine 
Laboratory Apparatus, E.K.G. X-Ray 
3.M.R. Physical Medicine 

1826 K Street, N.W. 
Washington 6, D.C. 

MEtropolitan 2181 

September 8, 1951 

Plaintiff*s Exhibit No. 9 

Mr. A. L. Grindley, Agent, 

932 New York Ave., N.W., 

Washington, D. C. 

Dear Mr. Grindley: 

Thanks for your reply of August 28th 
to my letter to you of August 18th. 

I regret, however, that we cannot ac¬ 
cept your position as set forth in your 
letter of August 28th. 

W p must renew our demand that the 
garage and storage space in the rear 
be made to conform to the requirements 
of the Fire Department, so as to enable 
its use as such. 


. Unless this be done immediately, and 


the heating supply be made to conform 
to requirements we shall reserve the 
right to take such action as may be 
available to us as lessee of the above 
premises. 


Very truly yours, 

BOOMHOWER, INC. 

/s/ T. G. Benton 
President 


Hamilton Medical Furniture 
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Plaintiff’s Exhibit No. 10 

Washington. D.C., 
August #, 1952 
8 LLL 


Boomhower, Inc., 

1826 K St., N.W., 

Washington, D. C. 

Dear Sirs: 

We do hereby make you a firm proposal 
herewith, subject to your acceptance 
thereof in writing within 
hours from seventy-two the time of pre- 

LLL 

sentation to you of the original and 
duplicate original hereof. 

1. You represent that you are the owner 
of a lease from George J. O’Hanides, 
since deceased, (whose estate is being 
administered in the District Court of the 
U.S. for the District of Columbia), the 
owner of premises known as 1826 K St., 

N.W., Washington, D.C., covering the two 
buildings thereon and ground; that you 
have subleased the rear storage building, 
but retain all the premises from the 
north wall of the storage building to 
the sidewalk in front of the building; 
that a copy of said lease is annexed here¬ 
to and made a part hereof; and that your 
said lease in good standing. 
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2. You represent that you have as¬ 
signed to Katherine J. Sammons et al., 
doing business as the Shade Shop, your 
right to use the rear warehouse, "as is", 
for the term expiring January 31, 1954, 
you reserving all the rights of the 
lessor under your lease, subject to the 
meticulous observance and performance of 
all the obligations upon the subleassee 
as your assignee as required by the said 
lease; that the sublessee has agreed with 
you in writing that there are no under¬ 
standings, representations or warranties 
on your part in respect of the use of the 
building except as may be passed by your 
assignment to subleassee of your rights 
to the use of the warehouse as evidenced 
by your lease; that you have given your 
consent to the subletting by the Shade 
Shop to American Express Field Warehous¬ 
ing Corporation for field warehousing 
only all or part of the premises sublet 
to the Shade Shop, subject to all the 
terms, conditions and limitations of 
their existing rights and subject to 

the continuing liability of the Shade 
Shop for payment of rent when due; that 
the Shade Shop has agreed in writing to 
you that its rights are subject to your 
right to terminate your agreement of 
assignment to them of the right to use 
the said warehouse upon delivery to them 
by you of written notice thereof three 
months before any such termination date. 

3. We do hereby agree to purchase and 
do hereby purchase from you an assign¬ 
ment, and you do hereby assign, transfer 
and set over to us, your aforesaid lease 
covering all the said premises and all 
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your rights under the aforesaid agreement 
with the Shade Shop covering the rear 
building now used as a storage building, 
including the right to collect the rental 
of $75 per month from the Shade Shop or 
American Express Field Warehousing Corp¬ 
oration under your agreement with the 
Shade Shop, - all subject to our covenant, 
hereby given, that we shall comply 
219 and conform with and to all the 

terms, conditions, limitations, and 
provisions of your said lease in all 
respects, and the sublease to the Shade 
Shop, Notice of this assignment shall be 
given forthwith by you to the Administrator 
of the estate of the Lessor, and to the 
Shade Shop and American Express Field 
Warehousing Corporation. 

4. EFFECTIVE DATE: The said assign¬ 
ment, and the delivery of the possession 
to us of all the said premises excepting 
the rear warehouse, shall be as of 
September 1, 1952; and you reserve any 
rights under the said lease accruing or 
accrued to you on or before said date. 

5. If we shall fail to conform to all 
the requirements of this agreement and 
of the aforesaid lease and sublease to 
the Shade Shop, your assignment to us 

of your said lease and sublease as here¬ 
inabove made, and any and all rights 
otherwise obtained by us hereunder shall 
automatically terminate, at your option 
delivered to us in writing, and shall 
thereafter be of no force and effect, and 
in such event you shall have all the 
remedies provided by law and the afore¬ 
said lease for retaking, repossessing 
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and reenjoying all your said rights, in¬ 
cluding possession and right of possession 
to the said premises, hereinabove assigned 
to us, without any requirement on your 
part to make any refund of any sum or 
sums whatsoever, and without prejudice to 
your rights against us for the said breach 
of this agreement. 

6. The price to be paid to you for the 
within agreement is the sum of Five 
Hundred ($500.00) Dollars, which shall 

be paid to you upon acceptance of this 
agreement by you. 

In addition there shall be paid to you ! 
by us concurrent with the acceptance of 
this agreement by you the sum of Eight 
Hundred Twenty-five ($825.00) Dollars 
in reimbursement to you for the advance 
payment by you to your lessor of rent, 
in return for which payment to you you 
do hereby assign to us all your right, 
title and interest in the said payment 
by you to your lessor of Eight Hundred 
Twenty-five ($825.00) Dollars, subject to 
all the terms and conditions hereof, and , 
agree to execute such other papers as may 
be necessary to further effectuate such 
assignment. 

7. In addition to the sums herein 
agreed to be paid to you by us, we shall 
be obligated to pay to you the sum of 
Thirty-six Hundred ($3,600.00) Dollars, 
to be evidenced by one good promissory 
note payable the first of each month in 
the sum of One Hundred ($100.00) Dollars, 
non-interest bearing, which note shall 
provide for confession of judgment, and 
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attorney’s fee of ten (10$) per cent in 
event of necessity for enforced collection; 
PROVIDED, HOWEVER, that the payment of the 
aforesaid sum of Thirty-six Hundred 
($3,600.00) Dollars and the execution of 
the aforesaid note shall be eliminated 
unless there shall be procured in our 
favor, on or before six months prior to 
January 31, 1956, a valid lease covering 
said premises for a term of not less than 
three years from January 31, 1956, under 
all of the same terms and conditions of 
the aforementioned lease, including a 
monthly rental of Three Hundred ($300.00) 
Dollars, or a new lease in our favor 
under all of the same terms and conditions 
as the aforementioned lease, for a term 

ending January 31, 1959, at a monthly 
220 rental of Two Hundred Seventy-five 
($275*00) Dollars to January 31, 

1954, and at a monthly rental of Three 
Hundred ($300.00) Dollars for the balance 
of the term ending January 31, 1959* 

S. This contract embraces the entire 
agreement and understanding and rep¬ 
resentations of the parties; and may not 
be changed or modified except in writing 
signed by the parties; and shall be 
binding upon the parties hereto, their 
heirs, executors, administrators and 
assigns. 

9. Upon acceptance hereof you shall 
deliver to us the duplicate original 
lease and sublease herein referred to. 

/s/ Louis L. Lauine (SEAL) 
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BOOMHOWER, INC. 

Is/ By: T« G. Benton 
T. G. Benton, President 


ACCEPTED: 

August 11, 1952. 

9 a.m. 


The foregoing 
at 1:00 o f clock 


offer delivered to you 
p.m. on August $, 1952. 


/s/ TGB 
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Plaintiff’s Exhibit No. 12 

Dec. 21, 1950. 


T. G. B. : /Greek/ 

Mr. Grindley called. The owner will not 
consider less than $300.00 per month. 

He will not put in an extra door on the 
garage but he thinks that two (2) cars 
can go in on the one side. 

will not accept less than a 3 year lease. 
For a 5 year lease he will expect three 
(3) months rent in advance which will 
apply towards the last three (3) months 
of the 5 year period. 

His phone number is: DI 4507. 


L.H.B. 
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224 (No filing date - No Ex. No.) 

Sec. 20 of Zoning Regulations 
of District of Columbia 


Hereafter no person shall use any build¬ 
ing; land; or premises or part thereof 
for any purpose except as a single dwel¬ 
ling until the Inspector of Buildings 
shall upon written application have 
issued to such person a certificate of 
occupancy stating that such use' • complies 
with these regulations and that the 
building or portion of the building 
affected complies with the requirements 
of these regulations and the building 
code for such use. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BOOMHOWER, INC,, ) 

Plaintiff ) 

) 

vs. ) 

) 

JOHN MAKTOS, ) 

ADMINISTRATOR OF THE ) 
ESTATE OF ) 

GEORGE J. O f HANIDES, ) 


Defendant ) 


CIVIL ACTION 
NO. 4984-1951 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This case coming on for trial by the 
Court and upon consideration of the 
pleadings, the testimony adduced in open 
Court and the exhibits introduced in 
evidence, the Court makes the following 
findings of fact and conclusions of law. 

FINDINGS OF FACT 


The Court finds that plaintiff, a 
corporation, on January 19th, 1951, 
entered into a lease with the original 
defendant, George J. O’Hanides, the 
owner, for a lease on premises designated 
as 1&26 K Street, Northwest, consisting 
of a larger front and smaller rear build¬ 
ings; for three years, with a renewal 
option. After answer herein the or¬ 
iginal defendant died and John Maktos, as 
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administrator of his estate, was sub¬ 
stituted as defendant. The plaintiff 
occupied the leased premises until some¬ 
time in August, 1952, and on August 8th, 
1952, the plaintiff assigned all his 
right and interest in this lease to one 
Louis J. Lavine, t/a District Dental 
Supply Company, who thereafter became the 
tenant and occupant of the premises; the 
plaintiff completely vacating the same. 

The Court finds that the plaintiff had 
opportunity to inspect and examine the 
premises before entering into the lease, 
and that he so did, and he entered into 
the lease agreement with full knowledge 
of the condition of the buildings and 
suitability for the purpose for which 
he wished to lease the premises. 

The Court finds that neither the 
defendant nor his agent, Ambrose L. 
Grindley, practiced any fraud or mis¬ 
representation upon the plaintiff to 
induce it to enter into the lease agree¬ 
ment. 

199 

The Court finds that the lease has no 
provisions requiring the lessor to make 
alterations on the leased premises. 

The Court finds that the heating equip¬ 
ment in the leased premises was not 
defective and was adequate. 

CONCLUSIONS OF LAW 

The Court concludes as a matter of law 
that the defendant did not breach the 
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warranties in said lease and the plaintiff 
is not entitled to the relief sought in 
his complaint and that the complaint 
should be dismissed, with costs against 
the plaintiff. 

That an appropriate judgment should be 
entered herein in conformity with these 
findings of fact and conclusions of law. 

By the Court this 22nd day of June, 

1953. 


/s/ Burnita Shelti n Ma tthews 

Judge 
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200 Filed June 22 1953 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BOOMHOWER, INC., ) 

) 

Plaintiff ) 

) 

vs. ) CIVIL ACTION 

) NO. 4984-1951 

JOHN MAKTOS, ) 

ADMINISTRATOR OF THE ) 

ESTATE OF ) 

GEORGE O'HANIDES, ) 

) 

Defendant ) 


JUDGMENT DISMISSING CASE 


This case coming on for hearing by the 
Court, and hearing had thereon in open 
Court, and based on the findings of fact 
and conclusions of law filed herein, it 
is by the Court this 22nd day of June, 
1953, 

ADJUDGED, ORDERED AND DECREED 

That the case is dismissed and that 
costs thereof are assessed against the 
plaintiff. 

/s/ Burnita Sheltin Mat thews 

Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BOOMHOWER, INC., 

Plaintiff 


vs. 

JOHN MAKTOS, 
ADMINISTRATOR OF THE 
ESTATE OF 

GEORGE J. O f HANIDES, 
Defendant 


) 

) 

) 

) 

) CIVIL ACTION 
) 

) No. 4934-1951 
) 

) 

) 

) 

) 


NOTICE OF APPEAL 

Notice is hereby given that Boomhower, 
Inc., the plaintiff in the above entitled 
action, hereby appeals to the United 
States Court of Appeals for the District 
of Columbia from the findings of facts, 
the conclusions of law and the judgment 
entered in the above entitled action on 
June 22, 1953 by Honorable Bernita T. 
Matthews, Judge of the United States 
District Court for the District of 
Columbia. 


/s/ Robert S. Caviness 

Attorney for Plaintiff 


Dated: July 20, 1953* 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BOOMHOWER, INC., ) 

A Corporation ) 

) 

Plaintiff ) 

) 

vs. ) 

) CIVIL ACTION 
JOHN MAKTOS, ) 

ADMINISTRATOR OF ESTATE) No. 4984-51 
OF GEORGE J. O’HANIDES,) 

) 

Defendant. ) 


STATEMENT OF APPEALLANT T S POINTS ON APPEAL 


Plaintiff intends to rely on the follow¬ 
ing points on appeal, without prejudice 
to reliance upon others than those ex¬ 
pressly stated, as may appear on the hear¬ 
ing of the appeal: 

1. The findings of fact contained in 
the second, third, fourth and fifth par¬ 
agraphs of the Findings of Fact, are 
gross and patent errors, contrary to the 
evidence and the preponderance of evidence, 
and on the whole not supported by any 
evidence. 

2. Plaintiff relied upon the express 
warranties contained in the lease, and 
the representations made by defendant. 
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which are conclusive of the rights of 
plaintiff, irrespective of the exami¬ 
nation by plaintiff of the buildings; 
and defendant breached the warranties, 
and misrepresented the facts of the 
buildings. 

3- The conclusions of law are not 
supported by any facts shown by the 
evidence; and they are contrary to law. 

/s/ T. G. Benton 

Thaddeiis"GJ" Benton- 

Attorney for Appellant 
535 Fifth Avenue, 

New York, N. Y. 
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PLAINTIFF'S EXHIBIT NO- 1 

206 BOOMHOWER, INC., 

1S26 K Street, N.W. 
Washington, D. C- 


Jan. 29, 1952 1 P. M. 

TEMPERATURE 


OUTSIDE 

22 

degrees 

FRONT, RIGHT 

60 

degrees 

FRONT, LEFT 

59 

degrees 

CENTER, RIGHT 

61 

degrees 

CENTER, LEFT 

62 

degrees 

CHURCHILL'S DESK 

60 

degrees 

HOLAH'S DESK 

64 

degrees 

BENTON'S, UNDER DESK 

60 

degrees 

REAR ROOM 

60 

degrees 


/s/ W. J. Moguin 
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Filed Aug 19 1953 
PLAINTIFF'S EXHIBIT NO. 2 


207 

1/23/1953 11 

A.M. 

TEMPERATURE 



OUTSIDE 


40 

degrees 

INSIDE 

FRONT, RIGHT 9’ 

70 

degrees 

INSIDE 

FRONT, LEFT 

69 

degrees 

INSIDE 

CENTER, RIGHT 9 f 

72 

degrees 

INSIDE 

CENTER LEFT 9 f 

70 

degrees 

INSIDE 

HOLAH’S DESK, 

UNDER 

65 

degrees 

INSIDE 

BENTON f S DESK, 

TOP 

67 

degrees 

INSIDE 

CHURCHILL f S DESK 

69 

degrees 

INSIDE 

REAR ROOM 

66 

degrees 
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PLAINTIFF’S EXHIBIT NO. 3 

203 SURVEY MADE 12/26/1951 

at 2 P.M. after heating running 


continuously 


STORE, FRONT DOOR 

50 degrees 

FRONT, WALL, LEFT 

59 degrees 

FRONT, WALL, RIGHT 

59 degrees 

CENTER WALL, LEFT 

• 59 degrees 

CENTER WALL, RIGHT 

63 degrees 

HOLAH’S DESK, HIGH, 
three ft. above 

76 degrees 

HOLAH’S DESK, LOW, UNDER 
DESK 

53 degrees 

BENTON’S DESK, HIGH 

74 degrees 

CHURCHILL’S DESK, HIGH 

63 degrees 

CHURCHILL’S DESK, LOW 

53 degrees 

BACK ROOM 

53 degrees 

OUTSIDE 

45 degrees 

AVERAGE TEMPERATURE OVER 
BUILDING 

62.5 degrees 
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DEFENDANT’S EXHIBIT NO. la 

225 THADDEUS G. BENTON 

COUNSELLOR AT LAW 
535 FIFTH AVENUE 
NEW YORK, N.Y. 

August 14, 1952 


Mr. Ambrose L. Grindley, 

New York Ave., between 9 and 10 Sts., N.W. 
Washington, D.C. 

Dear Mr. Grindley: 

Enclosed is a copy of letter I have 
today airmailed to Mr. Dimitri Petoussis 
at Istanbul. 

It seems that the heirs are missing a 
fine opportunity to avoid a costly law¬ 
suit and the hazard of a substantial 
reduction in rent, for substantially 
nothing in return. 

Would suggest that you write to them 
your views, as this might save all of us 
expense and trouble, and possibly insure 
a longer tenancy at a very good rent, 
considering the inevitable slumpt that 
will occur in rents when this false 
prosperity continues further to expire. 

It is only the most unusual of circum¬ 
stances that I am in the position now, 
for a short while, to consider such a 
proposal. 
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Will you please write me here what 
you might do? 

Sincerely, 

T* G. Benton 
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DEFENDANT’S EXHIBIT NO. lb 

226 August 14, 1952 

Mr. Dimitri Petoussis, 

17 Geneaga Sokak, 

Samatya, Istanbul, Turkey. 

Re 1326 K St., N.W. 

Washington, D.C. 

Dear Mr. Petoussin: 

Mr. Ambrose Grindley informed me that 
the heirs of Mr. O’Hanides are not dis¬ 
posed to extend the option for renewal 
of the lease on the above property for a 
further three year period after January 
31, 1956. Such proposed extension would 
be only a very slight consideration in 
return for the proposed dismissal by 
this corporation of the suit to obtain 
a lower rental due to the alleged 
omission of the owner to satisfy the 
warranties contained in the lease. 

I therefore suggest that you and the 
other heirs reconsider the subject, and 
am writing this letter, lest the matter 
might not have been clear to you from 
the cable Mr. Grindley sent you. I feel 
confident that, based on the facts, 

Mr. Grindley would be very much in 
favor of the proposal; yet I cannot 
undertake to speak for him. 
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The mere furthe r fiYtsnsinn. fnr* three 
years of the option to renew would obtain 
f n r . n<i - the p 1 if n ination of an expensive 
sui t, and o jL. tho hazj r r r"OT a reduced 
rental for the three years ending January 
1, 1954 and the two years ending January 
31, 1956; otherwise the suit will have to 
be brought on for hearing in the autumn 
or the fall. 

If the proposed extension of the option 
is not agreeable because Boomhower, Inc. 
would not be bound to continue as the 
tenant, it might be that we would be 
interested now in executing a lease for 
the five years from February 1, 1954 to 
February 1, 1959 at a fair rental of 
about $250 to $275. However, if you 
wanted this protection and security it 
would be ncessary to let us know by re¬ 
turn airmail before other plans should 
be made. 

With thanks for your consideration, 

I am 


Yours very truly, 

BOOMHOWER, INC. 

By: T. G. Benton, President 
copy mailed to Mr. Grindley 
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PLAINTIFF’S EXHIBIT NO. 11 

(Notes by T. G. Benton) 

229 Mr. O’Hanides, Nat. 9036, 
Wilsonia Apt., 

1330 K N. W. 

HEAT COST O’Hanides 

20 years 
6 A. M. 1 A. M. 
$14-15 highest 
6-7 normal 
Very cool in summer 
GARAGE DOOR - O.K. FOR USE 2? 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee, the sole question in this case 
is whether this Court will disturb the findings and judg¬ 
ment of the Court below, found and reached after observing 
the witnesses, hearing and weighing their testimony and 
deciding on their credibility. That the evidence submitted 
in the trial of the case was ample to support the Court’s 
finding and judgment for the defendant. 
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IN THE 


United States Court o! Appeals 

For the District of Columbia Circuit 


No. 11-971 


BOOMHOWER, INC., a Corporation, Appellant, 

v. 

JOHN MAKTOS, Administrator of Estate of 
George J. O’Hanaides, Deceased. 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 

In December 1950, George J. O’Hanaides, now deceased, 
and the original defendant in this action, owned 1826 K 
Street, Northwest, improved by two buildings, the front 
and larger being 18 x 80 feet, and in the rear a smaller 
building, formerly a stable, and referred to in this case 
as a garage. Mr. O’Hanaides had owned this premises 
for some fifteen years, and he had rented it before buying 
it. He formerly conducted his restaurant business therein. 
The statement of appellant, in his Statement of Case (Pg. 2) 
“Its prior rental value was only $150.00-$!75.00” is mis- 




leading. That may have been the rental value years ago 
before Mr. O’Hanaides purchased the building, but rents 
in the District of Columbia have greatly changed over the 
past fifteen years, and the word “prior’’ as used is mis¬ 
leading. 

The premises had been turned over to Ambrose L. 
Grindley, a real estate agent, for rental. About mid- 
December, 1950, Boomhower, through its president, mana¬ 
ger and principal stockholder, Thaddeus G. Benton, con¬ 
tacted Grindley in re the rental of the property. Benton 
was a man of considerable business experience, he had 
engaged in renting and leasing property before and was a 
practicing attorney and a member of the bar of the District 
of Columbia since 1921. Benton was appellant’s principal 
witness in the trial of the case. Grindley and Benton 
inspected the property, both buildings, several times to¬ 
gether. They went thoroughly over the buildings. Grind¬ 
ley turned over to Benton the keys to the property, so 
that he could inspect at his own convenience, and he 
retained the keys for several days. After negotiating off 
and on for some thirty days, on January 19th, 1951, a 
lease was entered into, copy of which is set out as Defend¬ 
ant’s Exhibit “A” (JA 13 A—19 A). The lease is lengthy, 
but its main features are, the lessee “will occupy the same 
as a store for the sale of Medical Equipment and Supplies, 
Offices and Storage” for three years at a rental of $275.00 
per month, with the option of renewal for two years at 
$300.00 per month; and the payment in advance of the last 
three months rent, $825.00, to be held by lessor as a 
guarantee. Nowhere in the lease is there any mention of 
the property to be used as a garage or car parking, and 
Grindley testified, that Boomhower rented the premises 
“as is’’after its thorough inspection of the same. 

In July, 1952, Boomhower sub-leased the rear building, 
garage, for a rental of $75.00 per month, to Shade Shop, 
for a term expiring January 31st, 1953, and with the con- 
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sent of Boomhower there was a further sub-leasing by 
Shade Shop to American Express Field Warehousing 
Corporation, to quote from sub-lease “for field 'warehous¬ 
ing.” (Plaintiff’s Exhibit 10-JA-133-A—138-A—See Par. 
2, Pg. 134). This is the building that Boomhower complains 
could not be used for storage. 

On August 8th, 1952, Boomhower sold its interest in the 
lease to Louis J. Levine, for $500.00 cash, the repayment 
to Boomhower of the $825.00 it had paid in advance as 
the last three months’ rent of the lease, and with an addi¬ 
tional provision that if Boomhower could secure for Lavine 
an additional extension of the lease for three years from 
January 31st, 1956, at a rental of $300.00 per month, that 
Lavine was to pay to Boomhower an additional $100.00 
per month, over and above the $300.00 rental. (Par. 7 of 
Ptfs. Exhibit 10, JA 136 A). Neither appellee or his agent, 
were in any way parties to this lease sale. 

On August 14th, 1952, after filing of suit, while this case 
was awaiting its trial, Boomhower, through its principal, 
Benton, wrote a letter direct to Mr. Dimitri Petoussis, in 
Istanbul, Turkey; who had become one of the owners of 
the building through the death of Mr. O’Hanaides; attempt¬ 
ing to obtain an extension of the lease or a new lease for 
five years. The letter was written solely by Benton for 
Boomhower and no mention of sub-lessee Lavine therein. 
At the same time Benton also wrote to Grindlev, sending 
him a copy of the letter to Petoussis, and seeking Grindley’s 
aid to obtain his desired extension or new lease. Both 
letters are in evidence as appellee’s exhibits. (JA 151-A— 
153-154-A). 

Grindley’s testimony was that as agent he negotiated 
the lease of the property to Boomhower, through Benton, 
after several full inspections of the property together, 
that he gave Benton the keys to the property for him to 
view it and inspect it at his own convenience; that the 
lease was entered after a period of negotiations lasting 
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over thirty days. That he never stated to Benton, or any¬ 
one, that the building, 18x80 feet, could be heated by gas for 
$6-7 per month, and that his own, or anyone’s common 
sense would tell him that such could not be done. He denied 
he ever told Benton there was space for the parking of 
three cars, and that Benton could observe for himself what 
cars could be placed in the garage. 

Lavine testified that he purchased the lease from Boom- 
hower. After Benton, for Boomliower, had asked for 
$5,000.00, he gave him $500.00, and also repaid Boomhower 
the $825.00, representing the last three months of the 
lease rental; and in addition agreed to pay Boomhower 
the sum of $100.00 per month for thirty six months, 
$3600.00: this $100.00 per month being over and above the 
rental, provided Boomhower could obtain a three year 
extension of the lease for $300.00 per month after January 
31st, 1956. He testified he had spent one full Winter in 
the building, he had seven employees, and that the heating 
of the building was satisfactory and neither he nor any 
of his employees had any complaints as to the heat. His 
employees took coffee breaks, but not because of being 
chilled, they were taken throughout the year. The heating 
was exactly the same as when Boomhower had the building, 
the same heater, only one year older. He had done nothing 
to the heater except have it cleaned by the gas company, 
adjust the louvres and use a Summer fan to blow the heat 
around. He had spent no money on the heating system in 
the building. He did spend some money for fixtures and 
changes in the building to make it suitable to his business 
needs, such as painting, tile floor, etc. 

The last witness to testify was Benton, on recall, and 
he testified under cross-examination, that he had two broth¬ 
ers employed by the Washington Gas Light Company. 

SUMMARY OF ARGUMENT 

The Court below did not accept the testimony and evi¬ 
dence produced by appellant at the trial. 
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The appellant did not prove any compensable damages. 

There was ample evidence to sustain the finding and 
judgment of the Court, there was no abuse of the Court’s 
discretion; in fact the only conclusion that the Court could 
arrive at from the entire evidence in the case was the 
judgment for appellee. 

ARGUMENT 

This Court is doubtless familiar with that old legal saw, 
sometimes used at the trial of criminal cases, to wit; “If 
you haven’t got the facts talk about the law, if you haven’t 
got the law talk about the facts, if you have neither, abuse 
the prosecutor.” In this present case the appellant having 
neither the law nor the facts spends considerable of its 
brief abusing the Court below. 

The Court below needs no defender in the person of this 
counsel, it was too smart to be fooled by the Boomhower- 
Benton type of testimony. 

Appellant’s witnesses just followed a pattern in their 
testimony. Almost like parrots they repeated; they all 
suffered from cold; inside the building, even on the warm 
Indian Summer days of October and November, they had 
cold hands; they frequently had to go to the heater, they 
had to seek warmth by going across the street for coffee; 
ench and every one lost 10% of their efficiency due to 
cold. Their testimony was so consistent and regular that 
the Court must have concluded they had gotten together 
on it, and no doubt under the guiding hand of Mr. Benton. 

It is respectfully submitted, without trying to give too 
much offense, that the Court below just could not and did 
not believe the testimony of Thaddeus G. Benton, the presi¬ 
dent, manager, principal stockholder and principal witness 
for the appellant. 

Benton is an experienced business man of mature years, 
a practicing lawyer and a member of the bar since 1921. 
lie swore that he believed and relied on a statement, denied 
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by appellee, that the leased building, 18x80 feet, could be 
heated by gas for $6-7 per month, and such reliance was 
a principal inducing cause to entering the lease. With two 
brothers employed in the Washington Gas Company he 
made no check whatsoever on this alleged, against all 
common sense, representation. He just relied on it, he says. 
The evidence shows Benton to be a great memo maker, he 
kept tabs by memos on all that was done and said over 
the period of thirty days the lease negotiations were in 
progress. The barest common sense would make one check 
on such an absurd statement if it had been made. Further, 
from his own testimony he had had some experience with 
gas bills for home cooking. It would take more than $6-7 
per month just to cook with gas, much less to heat such a 
large area. 

This smart and observing man wanted the Court to 
believe him under oath, that another inducing cause for 
him to enter the lease was the statement that there was 
parking space for three cars. Grindley admitted he had 
represented there was space for one, maybe two cars, and 
on one inspection of the garage by Benton and Grindley 
together they saw one car parked in the garage. Benton 
saw the premises a number of times, both with Grindley 
and alone, he had the keys for several days, and he could 
observe for himself and could measure or pace off what 
space was available. In a memo from Leo H. Brown, an 
employee of Boomhower, to Benton, under date of Decem¬ 
ber 21st, 1950, and introduced as plaintiff’s exhibit No. 12 
(GI—139A), Brown writes, “but he (Grindley) thinks that 
two (2) cars can go in on the one side”. This memo of Mr. 
Brown in this case shows the care and detail exercised by 
Boomhower-Benton during the lease negotiations, and its 
familiarity with the building. 

How could the Court believe a witness that testifies as 
follows. He could not use the garage for storage because 
he could not get an occupancy permit, yet he sub-rents it 
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to the Shade Shop, and with his full awareness, they re¬ 
sublet a part thereof to American Express Field Ware¬ 
housing Corporation “for field warehousing”. What is 
field warehousing but storage! He swears he never did 
know if sub-renters had an occupancy permit. As close 
to his business as the back door he never took the trouble 
to inquire or to check with the D.C. Permit Bureau. This 
is the man who tells the Court he was afraid to use the 
garage for storage, because he might violate the law and 
cause hazard. Of course he knew there was no occupancy 
permit and he knew too that none was necessary for 
ordinary storage in that building. 

Benton wanted the Court to believe that Boomhower had 
been stuck with a lease on an unsuitable, unbeatable and 
unsatisfactory building, for which he was paying too much 
rent. Yet in the sale of his lease to Lavine there is a 
provision to add on, if Boomhower could obtain an exten¬ 
sion of the lease for three years from January 31st, 1956, 
at a rental of $300.00 per month, to add on an additional 
$100.00 per month, over and above the rent solely for 
Boomhower’s profit, thus making the rent $400.00, and 
$100.00 of which was to go to Boomhower. And Boom- 
hower-Benton is so anxious to get this extra $100.00 from 
Lavine that in August, 1952, while the case is pending its 
trial, Benton writes direct to the new owners, through the 
death of Mr. O’Hanaides, Mr. Dimitri Petoussis, in Istan¬ 
bul, in an attempt to persuade them for an extension or a 
new lease for five years; and on this same property, as is, 
no changes or improvements suggested. And on the same 
date writing to Grindley, trying to persuade him to use 
his good offices with the owners in Turkey to obtain the 
desired extension or new lease. (Def. Ex. la and lb—GI 
151A—153-154 A). For one that claims he was being 
overcharged for rent the appellant surely was anxious to 
keep its hand into this property and to raise the rent even 
higher. 
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How could the Court believe such contradictory testi¬ 
mony? 

Even if the Court below had believed Boomhower’s wit¬ 
nesses and wanted to give plaintiff a verdict, there was 
no compensatory damages shown. There is no testimony 
that any money was spent by Boomhower, not even a 
nickel in a parking meter, to park any cars. There is no 
evidence that any attempt was made to rent the garage 
before July, 1952, when it was rented for $75.00 per month, 
for storage purposes. The 10% efficiency loss due to the 
alleged coldness of the building, is too ethereal to properly 
base damages. 

On the contrary, it is submitted, that the Court did believe 
the testimony of Grindley that he made no representations 
that the building could be heated for $6-7 per month, or that 
he made representations that three cars could be accom¬ 
modated. The Court believed Lavine in his testimony re 
the satisfactory heating of the building after he took over 
the lease, he stating that he had no trouble heating the 
building, and that he was using the same heater, with only 
a few minor adjustments thereon. Both were straight¬ 
forward and honest and doubtless their testimony 'weighed 
with the Court more than the testimony of the appellant. 

Based on the testimony in the case there was ample 
grounds on which the Court could make its finding and 
judgment for the appellee. There was no abuse of judicial 
discretion. The case was fully and openly tried. Mr. 
Benton, an attorney, has his fair share of that loquacious¬ 
ness for which lawyers are noted, especially so on the 
witness stand. Benton just would not be stopped, and the 
Court listened to him with great patience, to anything and 
everything he had to say. 

The Court below was not as uninformed and impracti¬ 
cable as Mr. Benton in his brief would have us believe. 
It is plain to see from the criticism leveled at the Court 
below in Benton’s brief that he is suffering from a bad 




9 


case of being his own lawyer. All testimony, but his own, 
is ‘‘incredible and unbelievable” to use his own words. 
The Court did not see it that way. 

The decision of this Court in Nolan v. Werth, 79 U.S. 
Appeals, D.C. 33, (142 F. 2nd 9) is the law which governs 
this case. Citing other cases and quoting from the decision 
of the United States Supreme Court in Lawson v. United 
States Mining Company , 207 U.S. 1-12, 28 S. Ct. 15, 53 
L. Ed. 65, saying “that if the testimony is not sufficient 
to show’ that the trial court’s decision is necessarily right, 
it wholly fails to show that it is necessarily wrong, etc.” 

The decision of the Court below should stand. No errors 
are shown, and the Court after hearing all the witnesses, 
observing them and weighing their testimony, rendered 
its decision. The decision of the Court below in this case 
is clearly and manifestly right. 

CONCLUSION 

The judgment of the lower Court should be affirmed. 

Respectfully submitted, 

David L. Riordan 
Woodward Building 
Attorney for Appellee. 




